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Effeéts, or from E.ffedts to their Caufes : 
Thus we conclude the truth of a thing 
by itsconneétion with another to which 
ir is joined: Thus, when one thing is 
fignified by another, we p the 
truth of that which is fignihed, by the 
certainty of that which fignifies it. And 
it.is out of thele different Principles that 
Signs, Conjectures, and Prefumpuons 
are formed. Concerning which there 
can be no certain Rules laid down; but 
in every cafe it will depend on the pra- 
dence of the Judge, to difcern whether 
the Prefumption be well or ill grounded, 
and what effect it may have toferve asa 
Proof<. 


: arguments ad quem modum proband 
tae fufhcrant, nullo certo modo fatis defimiri 
Ex fententia animi tui te xftimare oportet, quid 


aut credas, aut parm probarum tibi opinaris. . 
L3.§.2.mf. 


IV. 
4.Prefump- "There are Prefumptions of fach a na- 
coms areei-ture, that what is prefumed paffes for 
satiaage truth, withour any neceffity of being 
cera, corroborated byritro proofs, if the 
contrary is not proved : and there arc 
Prefumptions which have no other ef- 
fee, if they are alonc, than thar they 
form a bare Conjeéture, and do not 
make that which is prefumed to pais for 
truth. ‘Thus, in the cafe of a Poffeffor 
which has been mentioned in the firft 
Article, his poffeffion makes itto be pre- 
fumed that he is the truc Owner, and 


without other he is accounted as 
fuch, and will be maintained in his pof- 


feffion until he who difturbs him there- 


in eftablifhes his Right clearly. Thus 
on the "¥y in the cafe-of him who 
had } another with death, of 
which likewife mention has been made 
which 









altho" he fhould not prove his innocenc 
if there were no other proof agai 
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forts of Prefumptions: One is of thofe AG 
which are authorized by the Law, and 
whith are appointed to be held as Proofs 
and the other isof thole of which the Law 
leaves the effeét to the Prudence of the 
Judge, who ought to dilcern what may, or 
may not fuffice to give to a Prefumpti- 
on the force of a Proof, Thus, in the 
fame cale of a Poffeffor, the Law will 
have him to be held for the true Own- 
ef, if it ts nor proved that he is nore. 
Thus, the Laws ordain a Thing that is 
adjidged to be held for Truth*.’ Thus, 
mac, that he who is born of a 
*d Woman, and conceived during 
the time of Wedlock, fhall be ae 
the Son of the Hufbands. Thus, they 
have regulated that ifa married Woman 
be found to haveany Goods, or Effects, 
which it is uncertain by what Title the 
has acquired them, they fhall be account- 
ed to be her Hufband's Goods®. But 
on the contrary, there is an infinite 
number of Prefumptions which the 
Laws leaye doubtful, and which may 
be eafily gueffed at without any- Exam- 
ple. 
* See the firft Article. 
R f Res judicata pro veritate accipitur. 4, 207. ff. 
e biter ixef m nuptia demonftrant. l. ¢. ff- 


de in jus voc, 1. 6. ff. de bis qui fui vel al, jur. (oo. 
ber she fivenih ance & 0h ton Seétion of 
Dowries, 






VI. 

It follows from all the Rules explain= ¢ pyro, 
ed in the foregoing Articles, that it of- without 
ten happens not only in Civil, but alfo Wm, 
in Criminal Matters, that certain Proofs ee 
may be had without Writing, and with- she foe 
out Witneffes, by the foree of Prefamp- of Projicry- 
tions, when they are fy that upon sion. 
certain and known Eads we may found 
neceflar ICES 
ther it be that we judge of Caules by 
their Effeéts,. or of . by their 
Caufes, or that we difcover the truth 

otherPrinciples. Thus, in the Judg- 


ing th i 
ce one by the tendernels 
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({cripturis) valet quod aétam eft, fi habeat 
nem. 4, g. \ de fide infin, Le 5, 40d. L 





en recipi loc Lat dit, Be C, fam. 
ertife. See the: ple of the Edict 15, at 


the end of the Preamble to this Title. ©. 


ra Se oh 

When the queftion is concerning the 
regard which i to be’ had for Pre- 
fumptions, it is neceflary to diftinguith 
two forts of T'aéts. Some Pacts are fuch, 
that they are always reputed to be true, 
till the contrary has been, proved; and 
there are others which afé-always re- 
puted contrary to truth, unlels they are 
proved. . Thusy every. thing that hap- 
pens naturally and commonly, «is held 
ir trie ; as on the contrary, what is 
neither common nor natural, will-not 
pals for trath, if it is nor proved. «Iris 
upon this principle that the Prefump- 
tions are grounded, that a Father loves 
his Children ;, that every one takes’ care 
of his own conceras;. that he who pays, 
was indebted; that perfons aék-accord- 
ing to their principles and. their cul- 
tom; that every one ufually governs 
himfelf by Reafon, and confequently 
acquits. himielf of his engagements, and 
of ‘his duty: And we ought never. to 
judge without proof, nor prefume, that 
a Father’ hates his Children, that any 
perfon abandons his own Intereft, that 
a wife man has committed an Action un- 
worthy of his ufual Conduét, nor that 
one has failed im any Rare of his duty. 
Thus in general, Facts which are 







contrary to that which otght to hap- 
pen naturally, are never prel 


imed, unleis 
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fumptions which ought to be Held as 
Proofs, from thofe which ought not to 
have thatefkeét. And jt is on the pru- 
dence of the Judge; that the wit and 
appheation of all thefe. Rules dots dé- 
pend, according to the quality of thé 
Paéts; — pe circurmftances™, as will 
yeees “by the Examples explained in the 
Articles’ Y hich follow. P | 
m Ex. fententia animi tui te xfimare oporter, 
quid aut créedag, aut partim probarum tibi opinaris. 
Lg: §. 2. fff dectefliés, See che third Article, 
Hf the Relation between a perfon de- 9, Exam- 
ceafed, and him who pretends to be his ple of « 
Heir at Law, or next of kin, were cal- Fe eb e 
led in quettion, this Relation would not” pre | 
be prefumiedawithout proof. For it de-” oe 1 
pare on Fats which are naturally un- 
‘nown,: if they are not,proved. - Thus, 
fie whofe’ Relation isnot owned, ought 
to prove it *,* | 
* Quoties quareretur genus vel gentem quis ha- 
pak sean prhtinp tet, dha. ff. de ipro- 


af 
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«= 





If im cgiet having made a. At 10, Exams 
to another, pretends that it is thro’ mif- ple of « re- 


take thar he has paid'a thing which was 
not duc, and that he who has received 7 sunded, 
the payment. maintains that what he has shar whae 
to him. it bas bem 
lies upon the perfon, who has made the“ » 
payment, to prove that he has. paid — 
thing that was not due. For it 1s pre- 







fumed, that he has not been { impru- : 
dent as to pay whar he did not owe. 7 
But if the perfon to whom the payment 
was made denied’ it, and afferted + { 





) ulerted that he 
had received nothing, and it thould.be 
What he had received was 
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doditte aici homo diligens elt, & Rudiofus. ‘pat 
fanvilias, cujus Pose eum ‘incredibile eft ae 










facile erriffe. qui dicit ebit 

ville, compel ad deobetsena quad pe r de ym ac- 

cipientis, vel aliquam: jultsm enorantin-cautim, in- 
S oftenderit, 


debitem .ab-to-folotum eft, & iti hb 
nulla cum repetitionem habere. + ad we pro- 


Xbgy 
11. adno- “If-cwo perfons. avin “had thany af- 
ther sto together, Begotten made up their 
pie of mary Accounts of What they might be reci- 
FBR procally ix xed the one to the other, 
eww perfor. atid one OF them after the death.of the 
er, demands from the Heirs or Exe- 
cutors of the deceafed, a Sum which he 
~ aap to have advanced before all 
Accounts, and which he had ne- 
‘ver demanded, nor fo much as taken any 
“Note or Obligation: for it; nor made 
any refervation thereof in his Accounts ; 











it will be pr . ro gop ei oe 
has meyer or that it 
paid,, , or that the Creditor be remitted 


at. For if he had really or, pre=" 
tended tc have been a Grea, he 

would have reckoned) that: Sim 

- Acee Uns, as we other Debts; or he 
guid shave referyed it, and would not 

have put off the demanding it, -till after 

the death-of the : 
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to make ule of vit, had. clear proofs that - 

the debt was full . and that the hh 
faid Note or Bond had been rafed, crof- | 

fed, or torn in-pieces 4, or his fallen in- 

to the hands of the rt, only by 

fome violence, or fome accident, or o- 
ther event ~which would” y the 
prefumption that the debt was’ 


4 bt chi um ee fuerit, licet 
baling. Soe liberatus effe ‘videtur, in tg 
mak eis quontitatem, quam manifeftis probationibus 
creditor {bi deberi adhuc oftenderit, recte debitor 
convenitur, 4. ag, ff de probat, 

" Quod debitor1 tuo chirographum. redditum 
Hew te aE tuafn fiapiee ion eal de jure tuo 
deminutum ¢ ‘uc i 
jure proditis, hice iter oh tibi iif geohene, cal 
tionem minime confecu- 
tam, judex ad folutionem debiti jure compellet. 
Lary. Crde'folu, & liberat, V1. i. NG hi fide oft 


* XT. 


If a Tutor who had no Eftate of his... even. 
own, nor by his Wifey before he entred pie of Pre. 
upon the Adminiftration of his Tutor. fenpio 
fhip, is found to have enriched himfelf”” Fe 
during the Tutorfhip, the Minor can-""”’”’ 
not tor that_pretend that thofe Goods 





‘are his, nor infer from thence that the 


Tutor has’ been unfaithful in his Admi- 
niftration, if otherwife he gives him in 
or it may 
happen that the Tutor may have ac- 


quired thof Goods cither by his labour 
ct « and induftry, or by other ways" 


"Si defunctus uutelam | _veftram adminiftravir, 
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vite oR ns Pam a Ae, _Nec enim soe gi v 
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of the Facts was neceffary, and nothing 
having obliged them to fay any thing but 
the truth, the account therefore which 
they had pres of the faid Facts is pre- 
fumed to be truc*. 

' Idem Labeo ait, cum quaritur an memoria ¢x- 
tet facto opere, non diem & confulemad liquidum 
exquirendum, fed fufficere fi quis {ciat faétum : hoc 
eft. fi factum effe non ambigatur, Nec utique ne- 
cefle eft, fupereffe qui meminerint, verim etiam, 
fi qui audierunt eos, qui memoria tenuerint, /. 2, 


§. 8. ff. de aqua. > ag. plev. arc, 1.28. ff. de pro- 
Oat. 


XV. 


.; 4 All the Rules which have been ex- 
fumpriot Of plained in the igerg - Articles, con- 


another PA- erry Faéts which are 
| fame fe 


uch, as that ei- 


vole whieh Cher the truth of them may be proved, 
feve for of that in default of proofs one may 


| Proofs, 





know precilely by thofe Rules what 
judgment to make of them. Thus, for 


Example, we fee by thefe Principles, 


that there are Facts which pais for truc, 
altho’ there be no proof of them, if 
the contrary Facts are not proved: That 
there are others which ¥ s for falfe, un- 
lels they are proved: That among Proofs 
and Prefumptions, fome of them are 
certain, others uncertain: And that 
therefore in thefe forts of Faéts Reafon 
may always determine it felf to take one 
fide, and to judge if we ought to hold 
a Fad for doubcful or for certain, for 
falfe, or for true. But there is another 
fort of Faéts, which are fuch, that it 
is impoffible to know the truth of the 
mattcr, and where neverthelels it is ne- 
ceffary to refolve on taking one of the 
oppolite Faéts for truc, altho’ there be 
nothing but uncertainty beth in the one 
and the other Faét, and that it may like- 
wife very readily fall owt that we take 
the falfe for the true. Thus, for Ex- 
ample, if a Father and his Son happen 
to s killed in a battle, or if both one 
and the other perifh in the fame Ship- 
wrack, fo that there be no way to know 
if they both died at the fame inftant, or 
if one of them furviyed the other, and 
which of thetwo: “Andthat the Widow 
of the Father pretends that he died firit, 
in order to make the Father's Inhieri- 
tance to pals to che’Son, and fo from 
the Son to her telf; the Collateral Re- 


lations, Heirs tothe Father, pretending 
on the contrary, that the Father fur- 
vived the Son, or that they both diced 





ceeded to him, has tranfmitted to his 
Mother the Ettate of his Father; or 
that the Son died firft, and has tranf- 
mitted to his Mother no part of his Fa- 
ther’s Eflate; or that they both died at 
the fame infkint of time, and that the 
Son not having lurvived the Father, did 
not fucceed to him; and that therefore 
the Inheritance of the Father goes to 
his Heirs. But fecing there is no way 
for determining which of thefe Events 
is the true one, the Law has dircéted 
that in fuch a cafe, where it is neceffa- 
ry to take one fide or other, and impof= 
fible to know the truth of the Pact on 
which the dcclga depends, it fhall be 
prefumed, that the Father died frit, and 
that the Son having fucceeded to him, 
the Mother reaps the Inheritance of the 
Father in that of the Son". And this 
Prefumption is founded, on one part, 
on the inclination to favour the Mother, 
and on the other part, on the Natural 
Order; according to which, the Son 
ought to out-live his Father. ‘Thus, in 
this Event, where it remains uncertain 
what Nature has done, the Law fup- 
pofes that Nature has done what it 
icems Reafon would have defired. 


* Cum bello pater cum filio periffet : materque 
filii, quafi poftea mortui, bona vindicaret, agnati 
verd patris, quali filius antea periffer: Divus Hadri- 
anus credidit patrem prius mortuum. /. 9, §.1. ff: 
de reb, dub, 

The Queflion concermng the Succeffion of this Father 
and Son, i; to be underflood according to tie written 
Law of the Romans, or according to the Right which 
the Ordmance: and Cuflom prve to Mothers, im the Sue- 
ceffions of their Children. 

AAltho’ it be natural to prefume, in rhe cafe of this 
Article, and in others of the like nature, that the Son 
furvived bis Father, and thar in general the Childe 
and Deéfcendants outlive their Fathers and Mothers, 
and other Afeendants; yet we find a contrary Prefump- 
tion Law, where it & fad; That if # had 
been agreed between # Father in Law and Son in Law, 
that if the Sonim Law /hould outlive bis Wife, and 
fie leave babind ker a Child of « gear old, the 


band fhould have the Wife's whole age Portion ; 

and that if om the contrary the Child chance ta 

die before the Mother, the Fiusband andy retain 

oA pte gc pet ara and i a oe 

the pr and Child of a old perifhed in w Ship- 

py n would de the Child died frp, 
0 : 
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XVI. 
There is yet another fort of Pre- 


her kd of famptions, which do not relate to E- 


J ‘re /eama pt 
ri. 


vents or Faéts of which it may be ne- 
ceflary to know the truth, as in all the 
Cafes which have been mentioned in 
the preceding Articles ; but which re- 
gard the fecret of the intention of per- 
fons, when it is neceflary to know the 
faid intention, and when there are no 
certain proofs of it, For in that cafe, 
it is neceflary to difcover it by ciaing ih 
tions, if there be any fuch as may help 
us to find it out. Thus, for Example, 
if im the cafe of two perfons who bear 
the fame Name, one of them is infh- 


— tuted Executor by a Teftator, when 


in the Teftament there was no certain 
defeription by which it could be known, 
which of the two perfons the Teftator 
meant to name for his Executor, one 
would judge of the intention of this 
Teftator by the prefumptions which 
might difcover it; fuch as the ties of 
Relation and Friendfhip, which he 
ave have only with one of the two; 
and by the other circumiftances which 
might difcover which of the two he in- 
tended to name for his Executor *. 


* Quoties non apparet quis heres infticutus fit, 
inftitutio non valet. Quippe evenire poteft, fi tet 
tator complures amicos eodem nomine habeat, & 
ad defignationem nominis fingular) nomine utatur: 
nifi ex aliis apertiflimis probationibus fuerit revela- 
tum, zt qua perfona teftator fenferit. 1.62, §. 1, 
ff. de bared. mil. Sec the following Article, and the 
Remark on it. 


cafe where his Grandfon fhould die 
without Children, and that his intention 
could not be to call his Son to the In- 
heritance of his Grandfon who fhould 
leave Children behind him. 


’ Ciim avus filium, ac nepotem ex altero filio, 
heredes indtituiffet, a nepote petiit, ut /f mitra an- 
nun crigeiamum moreretur, hareditarems patruo fuo 
reflitweret, Nepos, liberis relictis, intra xtatem fi- 
prafcriptam viti deceflit, fideicommifli conditio- 
nem, conjectura pictatis, refpondi defecifle, Quad 
minus feriptum quim diétum fuerat, iovenirecur, 
L102. ff, decondit. &r demonjir. 

It 1s to b0 remarked upon this and the preceding Ar- 
ticle, shat the wfe of thefe forts of Prefumprions, for 
difeowermg, or gweffing at the intention of perfons, ts 
very frequent in the mterpretation of Contradls and Tef- 
faments, when it ir necefjary to mterpret forme ambi- 
guity, or fome obfcurity, and to judge of the mtentin 
of the perfor» who wake Covenants, or Tofiaments, 
And altho’ thi matrer does mot properly belong to this 
place, yet wt is not altogetier wfelefs to diflinguifh bere 
the feveral forts f Prejusmptions, that we tay tle bez- 
ter underfland ther nature, and them drfferent ufes. 
Bat we ought not to fet down here the Rules of all thefe 
forts of Prefimsprions, which may ferve for the mserpre- 
tation of Covenants and Tefinments: for as to thofe 
which concern Covenants, they have been explained wm 
their proper places; and we fhall explain in the Matter 
of Tefiaments, the Rules which bave relation to them, 





SEC T.. V. 
Of the Interrogation and Confeffion 
of the Parties. 


Sy it often happens that he who pijrm 


has occafion to prove a baét that way: of be 





nor ting tie 


is contcfted, has neither Writing, 


XVIL. Witnefles, nor Prefumptions that may Capifnd 
, be fufficient, one therefore in that cafe, ., rugs, 
17. Ano- The ule of the Prefumptions : has recourle to draw trom the Mouth 
ther for of Of in the a Article, refpeéts the of the Party, a Con! {hon of the truth; 
Prefumpti- doubts, the obicurities, the unceftainties and that is done threc ways. One is, 
™. ca 


of the intention of perfons, when it is 
not clear] ge explained, But 
there are fome cafes, in which the Pre- 
fumptions are extended beyond what 
has been in the thought of the perfon 
whole will we want to know. Thus, 


for Example, if a Father haying infti- 


tuted his Son, and the Child of ano- 
ther Son already deceafed, his Execu- 
tors, and fubltiruted the Son to the 







ats in cafe he fhould die before 
he arrived at a certain it fhould 
happen that this Grandfon dying before 

he attained the faid leaves behind 
him Children; the Queftion whether 
the S in fhall take place to the 

preju Jhildren of him who 

| it, will’be decided by 

at the Teftator did 

titute, except in the 


without the intervention of an 

when one Party fummons the other by 
fome Aét, and requires him to own the 
truth of a Faét, whether it be the fame 
that is in difpute, or fome other that 
may ferve to prove it; and this firit 
way, which ought to be the only onc, 
i se body always honefily and 
fincerely, may have its cfieét, cither 
when he who is fummoned to declare 
the truth, is fincere enough to own it, 
or when his want of fincerity engages 


‘ 


“him to make fuch Anfwers as that one 
~may draw from them fome advantages 


him. 
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_ where he who wants to prove a Fad, 


having no Proofs thercof, and not being 
willing to refer it to the Oath of his 
Adveriary, demands that ho be interro- 








gated by the Judge, upon Facts. which 
Fe diaries in the formrof a Libel, or 
Allegation, dividing it into feyeral Ar- 


ticles. t 
“ccltton, and other Faéts or Circum- 
a which may have relation there- 
to, and ferve to = it.. And if the 
Judge finds that the faid Faéts, or Cir- 
cumftances, upon which ir is defired 
that the Party may be “interrogated, 
may ferye to prove the Fac in queition, 
he orders the Party to be i gared, 
and to make Oath that he will {peak the 
truth of all that he Knows concerning 
every one of thé articles: -and the An- 
{wers are taken down in writing; from 
which he who demanded them, draws 
the confequences which may turn to 
his advantage, whether it be by the 
Confeffions, or Denials, or Variations 
of the Party who has been imrerro- 
gated. 

Thethird manner of having the Con- 
feffion of a Party, is when he who can- 
not have Proofs of a Faé which he al- 


es, refers the matter#o the Oath of 
havea a confents that the de- 
claration which he fhall make, after 
ie been fworn, fhall be held for 
Truth, and ferve as a Decifion of the 
matter in difpute :. and this is called a 
Decifive Oath. 

This laf manner of the Decifive 
Oath, fhall be explained in the follow- 








ing Seétion, and the others fhall be rhe 
‘e mutt not ¢ the Decifive 


Oath of a Party, to which the matter 
in difpute has been referred, with the 
errs eee anaes pointed to 


“ ae ' 
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the Judge to enjoin this Oath in the 
cafes where it may be proper. Thus, 


for Example, if he who déemandsaSuin . 


of Money having made good his de- 
mand, the Defendant alledges that he 
has paid it, but does not prove the pay- 
ment; the Judge may, in condemning 
the Defendant to make payment, re- 
quire the Plaintiff to fwear that he has 
not been already paid. Thus, in the 
Orders for admitting the Claims of Cre- 
ditors, it is ordained, that the Creditors 
whole Claims are allowed of, fhall make 
Oath, that the Sums for which they are 
fet down as Creditors, are lawfully ow- 
ing to them. And this is done to hin- 
der the collufion between Creditors who 
have been already paid, ‘and the Debtor, 
who, that he might reap fome profit 
thereby, fhould confent to their pay- 
ment, to the prejudice of the laveful 
Creditors; and likewife to prevent o- 
ther Frauds of Creditors, who make a 
bad ule of the difficulties which occur 
in the aesng & Creditors, and in cx- 
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2. 4 Confeffion through an Error in Fad. 
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“§. Eifel of Interrogations 


9. They do not hinder the effet of the o- 
‘ther Proofs. 
10. Difference between the/e Interrogati- 
ons, and the demand of a fight of 
“the Writings belonging to one of the 
“hv. I. 
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* Conteffus pro judicato eff, eee 
fun fententtia damnatur. &. 1. ff shire t. +6. ff: 


dere 


Conteffos in jure pro judicatis haberi placct. 
Quare fine caufh Hefideras recedi &_confeffione tua, 
cum & folvere cogaris., 4.am. C, de confef. 

In Capital Oromes, the Soren elired 
enengh to conden him, if thergihe no other Profi; be 
caufe st might fe fe fall ct, WHE ach a Coufeffen mere 
only the effecd of a trouble ead eae: V. 
1.6. 19. &. a9, fide 


I. 


2. .4 Co Hewho through Error acknowledges 
fofin sive’ Fat to be true which is not fo, may 


an Error if a the faid Error by proving the 
on which he was ignorant of. 


* Non fatetur qui errat. 1.2. ffiade cogfef. 





Il. F 
3. Confe- fhe who has owned the truth of a 
aeere yp batt, to havesowned it only 


Lew. dy mil sg pretext that out of 
ig ce OF. Law he had made a 
onfeflion contrary to his intereft, he 
will not be allowed to revoke upon that 
pees his Confeffién = Thus, for 
xample, if a Minor having borrowed 
Mote, and being come o » gets 
himfelf relieved trom his Obligation, 
but confeffes that he employed the Mo- 
ney to difcharge-a debt was due 
from his Father’s eaten; he will 
not be —s to revoke the faid De- 
claration, Pye ying mu? he Pane it on- 
ly cc, be that by 
reafon oy Minority he never- 
thelefs be dicbarged ariy his Obli 
tion. For it was in point of Law that 
he erred, and not in matter of Faét ; 
which does not alter the effe& which 
his Confeffion ought. to have, | Laie : 
% Bere hat navit) £2. 
fhe = 
» IV. i: 










of 1539. Art. $7. and the following Articles; the -> 
Ordinance of 163. Art..6. and that of 1667. Ti- © a 
es a Art. 1. See the eighth Article of the firtt 


oie pradhice of obliging the Parties, at tie mutual 

ie of cach other, to anfwer mpon Oath to Fabs 

admitted as pertinene to the Cauje depending, 

full cbjerved in all tie jajlical Courts, and m 

the ae Court b dege  & England, Only with 
this refiridtion, ¢ 


us obliged to anfwer 
recsespatersamme! mye at wht te me 
be liable to any Cenfure or Punifiment. Clarke Praxis 


in Curiis E icis. Tit, ss. 56. Clarke Praxis 
Curie Admiralitatts Anglix, Tit, 18. 22, Stat. 13. 


Car. lI. cap. 12. §.4,] 
2A See 

He whom the Judg has directed CO 5, How the 
be inte ted, is oO liged to anfwer, Party we 
and to dec clearly and precifely what * ™r*- 
he knows of the Fagis concen je. 
which he is interrogated, without fei , 
ing or diffembling, and without am 

a or obfcurity ; fo as that he explain 
Fis clf diftinétly as to each particular 
Faé&, thar his halwers be fincere and 


natural, and that they quadrate exactly 
with the queftion that is put to him*. 


* Nihil intereft, neget quis, an taceat interroga- 
tus, an ob{cure refpondeat, ut incertum dimittat 
interrogatorem, /.11, §.7. ff- de interrog. 

In totum ae ita rate funt, fi id quod 
in confeflionem venir, & jus & naruram recipere 


ee lL, tq. G2. ead, | 
ait peetor ommino non re, lores 
phate a ey tj videatur 
WPS age ity rey: sO, 
‘Se wa Ordinances quoted on the preceding Article, 
VI. 
The ule of thefe forts of Interroga- 6. 17 ¢ 


tions, is not pene to have thereby proof Jnteris* 
of the Faéts which the perfon who is” 


“interrogated fhal] own to be true ;_ but 


altho’ = ete or conceal the 





= make it appear that’ he was miftaken ; 
~~ his confeflion can be of no prejudice to 
the Truth which fhall otherwife ap- 


pear . 
F Celfus fcribir, licere refponti poenitere, fi nulla 
captio ex cjus panitentia fit, actorin, verif- 


fimum mihi videtur, maxime fi quis 297) ape 
inftrudtus quid faciat infrumentis, vel epiftolis o- 
micorum, juris fui edoétus, /. 11. Qs ule. ff de in- 


ferrog . 
Vill. 
g rgaof If he who has been interrogated, has 
inervoga- OWned the truth of the Pacts contetted, 
vow. or if it may be gathered from his An- 
fwers ; his Interrogation will have the 
fame effeét, as’if he had confented to 
the Sentence which condemns him to 
yy what is demanded of him, if the 
fi Condemnation be founded on the 
Proofs which refult from his Anfwers*. 


* Qui —— opatus tefponderit, fie tenetur, quafi 
ex oonten obligatus, pro quo puliubitur, dum ab 
adverfario interrogarur. Sed & fi a prattore fuerit 
if s, nihil facit pretoris au¢toritas: fed 
ipfius refponfum, five mendacium. /, 11. §. 9. ff. 
de witerroes. 

IX 


9, Ty do ‘The Anfwers made by thofe whom 
not hinder the J has ordered ‘to beienéers ted 
ie it T ypon Fakes -alledged by their adverfe 
Profi. Parties, are not decifive in thew favour : 
and what they anfwer does not ferve as 
a Proof for them, neither does it hinder 
the effect of the contrary Proofs. But 
the effect which the faid Anfwers ought 
to have in difcovering the truth of the 
Facts in queftion, depends on the Pru- 
dence of the Judge'. 
' See the Law cited om the fixth Article, 
to. Diffe- — Wemay place in the fame rank. with 
race be- the Confeffions of Parties, that which 
refiult from the. Scds NV riting 
: ‘one de , 














in, But Journals, and other. Papers 
which — only to one Partyy are 
not common both to the one and the 
other. And theft Papers may chance to 
contain Facts which ought to be kepr 
fecret, and which perhaps have no rela- 
tion to the matter in dfcone: Thus, 
one Party cannot demand of the other, 
to produce or communicate a Writing 
of which the faid Party does not offer 
to make any-afe himfelf: bur it depends 
upon his own honefty and integrity to 
produce or keep up the Writings 
whereof the fight is demanded. And 
one is obliged to uce: only thofe 
Writings on Which he grounds his 
Right. But if the Refufal to produce 
any Paper fhould give juft ground to 
fulpect fome; unfair dealing, as if a Cre- 
ditor who ‘demands Intereft for a Sum 
of Money, or Arrears of aRent, thould 
refule to produce his Journal, or Day- 
Book, in which the Debtor pretends 
thar oe er of what is demanded 
is marked down 5 it would depend on 
the prudence of the Judge to give fuch 
orders upon the faid refulal, as the cir- 
cumftances might require’. 

' Edenda funt oronia que quis apud judicem edi- 
turus eff: nan tamen ut & inflrumenta, quibus qui 
pea non cit, compeliatur edere, /, 1. §. 3. ff. de 

Ipte difpice, quemadmodum jam, quam te 
depotuife tice Saelit pokes hen sea rs 
fideras, ut rationes fuas adverfaria rua exhibeat, id 
cf oe ad judicis officium pertinere folut. Lt. 
Non eft novum, cum a quo petitur p — 
orare rationes orienta: < fides past gc Panl 


mno patre meo, & gqux 2 
me re ae aah radon = rationibus 
congruunt. Nec enim diveria fu difcrepan- 
tia, «Quod multum imterfir an ex parte c 


aliquid petit, quique dol exceptione dubmoveri oe im 


edt, rationes promi reus 
ctlqas tell anne Rede Geen ee 
utique uitas fuadet: an werd ab’eo, dig 
sliquid ‘pecieur “aioe defidere® daetones eabiber, 
quando hoc cafu non oportet origi itionis 
Ke qui convenitur fandari. 2.8. 
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SECT. VL 
‘Of an Oath. 
> 
Diverfe N Oath is a Security which the 
<7 e A Laws require on ieveral occafi- 


ons, cither to corraborate an Engage- 
ment, or to con an Evidence, or 
Declaration touching the truth of a 
matter of faék ; and this Sccurity con- 
fifts i the confidence that one may 
have, that he who {wears will not vio- 
late a duty, where he takes God to wit- 
nefs for his fidelity in what he declares, 
or in what he promuigs, and to be the 
Judge and Avenger of his infidelity, if 


he 1s guilty of perjury*. Thus, the 
Laws een that perions who enter 
upon Publick Offices fhall make Oath, 


that ‘they will execute them according 
tq the Rules prefcribed to them. Thus 
they oblige Tutors, Curators, and other 
Adminiffrators, to fwear that they will 
faithfully perform the duties of their 
Funétion. Thus they appoint thofe 
who are called upon to bear witnefs in 
a Court of Juftice, or to make a Judicial 
Report of things within their know- 
es as perfons {killed infome Art 
or Profeffion, to fwear that they will 
give a truce Tcilimony, or make a faith- 

port. ‘Thus when one of the Par- 

ti not being able to prove a Faét 

which he advances, refers it to the 

Oath of his adverie Party, or that the 

Judge refers the matter to the Oath 

of the Party, he whofe Oath is de- 

fi whether it be by the Judge, or 

Mby the adverie Party, is bound to fwear 


to what may be within his knowledge. 

and may ferve to ¢ redee, 

difpute. : 

* The Lond be tru and fitful witnel be 
tween us. re . ‘ Iknow. and : 

"8 Witnels, Lith the S tome 


to decide the matter in 


ici bee 8) 
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not wilfully be guilty of perjury. The 
it would dither menor demain, rs 
require of anOfficer of Juftice, that he 
fhould give Surety for his faithful dif- 
charge’of his Office, nor any other Se- 
curity befides that of his Oath. 

An Oath being a precaution that is 
cafy to be taken, and it being a corro- 
boration of the Engagement of the per- 
fon who f{wears; the ule of an Qath 
has been fo far extended, that it has 
been made ule of even in bare Coye- 


nants between particular ons, the 
one {wearing to the other that he would 
execute what he had promifed: and 


we ftill {ce, that in Obligations and in 
Contraéts, the Notaries make mention 
of this Oath. Bur feeing this was a 
fuperfluous precaution, and an occafion 
of Perjury, this ufage is abolithed, and 
the Parties contraéing take no Oath, 
altho’ mention be made theteof in Ob- 
ligations and Contracts. There is like- 
wife gone into difule another fort of 
Oath, which the Roman Laws required 
of all perfons engaged in any Law-Suir, 
a both Plamtiffs and Defendants, 
at the beginning of the Caufe, to. fwear 
that their demands and their defences 
were fincere and upright, without any 
mtention to give unneceflary trouble, 
or to ufe querks and cavils*. And this 
ufually ferved to no other purpofe, than 
to be an occafion of Perjury either to 
the one Party or the other, or fome- 
times even to both. And altho’ this 
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Party, or enjoined by the Judge. Thus _perfons interefted with the Parties. 

the Oath of Publick Officers, of Tutors, If. Zhe Oath neither benefits nor hurts 
Curators, and others who are made to third per fons, 

fwear that they will faithfully difcharge 16. Whar perfons may refer the matter 

their Fanétions; that taken by W itnel- im difpute to the. Oath of the Par- 

fes, and by perfons fkilled in fome Art ty, for others. 

or Profeffion, are in order to fortity and 

corroborate their engagements to dif- : | 

charge faithfully their Offices and Func- N Oath is an A& of Religion, by 1. Dejni- 


tions, to fj the truth, to make a which he who fwears, calls upon tt of #n 
faithful maar, and ull thefe Oaths re- God to be W itnefs of his Bdelity. in oe sae 
late to future duties, But as to the Oath what he promi(es, or to be Judge and” 
which is tendered to one of the Parties, Avenger of his infidelity, if he fails 

altho’ it ought to have, with regard to therein*, Thus an Ofhcer makes Oath, 

him who makes it, the effeé&t of en- that he will faithfully execute his Of- 
forcing his engagement to fpeak the fice: Thus a Witnels promifes and 

truth, yet it is under another view that fwears, that he will {peak the truth: 

it is confidered as holding the place of Thus he to whofe Oath a matter in dif 
aProof, which makes the Faét to which _ pute is referred that he may be Judge in 

he {wears to be held fora Truth. And his own Caufe, promifes to tell the 

it is under this view that this fort of ‘truth fo far as he knows of the matter. 

Oath is a matter which belongstothe  , 7... ‘finds Cacti a 

Title of Proofs, the Rules heat ae ee The ee i pay = me a 

fhall be explained in this Seétion ; 

whereas the other Oaths do not make IT. 

a Matter which contains a_ derail of As a Party ts never made to {wear in 2.7hQa:h 
Rules, but they are reduced to thefe his own Caule, except where there is a“ ™* take, 
few Remarks which we haye juft now deficiency of Proof; fo no body is ad- sat er dats 


made on this Subject. mitted to fwear, unlef the Oath be ten- 
= dred to him, and direéted by the Judge, 
The CONTENTS. who is to enquire whether the Proots 


Fl Gibeed rinse be fufficient, or if it be neceffary ro 
A en of anOath, anditsUfe. have recourfe to the Oath of the Party ». 
2. The Oath is not taken, unlefs it be di- ‘ee 

P eared. * Si reus juraverit nemine ci jusjurandum defe- 


| P : , rente, pretor id, jusjurandum non tuebirur, fibi 
3: How a matter is referred to the Oath enim juravict. Alioquin facillimus quifque ad jul- 


of the Party. | jurandum decurrens, neminem fibi deferente jusju- 

4. The Fudge may order the Oath without — randum, Paucdbien cee fe a fe 3. ff. de 
the defre of the Party. if there be yartierando. Sce in the following Article the manner 

a. eh if the Yo if ther how a matter in difpute is referred to the Oath of 


. the Party, and how the Os besa the #2 
tg. The Party's re ufing to fwear, paffes Judes y w th is enjoined by the 


ace for a proof. : Il. 
6. The Oath referred back again to the The Party who finds that he has no 3. How « 
a Preps fi ef sefred at of Wis proofs at all, or that he has not proofs. ™éter « 
He oes a d bis Adverlary’ iufficient, may refer the matter to therm 
7: 9 yay defire Pen Adwerfary’s Oath of his Adverfary; that is, fabmit ;,. Party. 
egg excufe him from fwear- whatever he Mal declare ne MH 
Ey Pe oa the matter, after he has been fworn. 
tte tele Rae hohe 
Oath mattem A aad Jag map rer] if “ot be occafion, Ay” 
Me Poe O35 is of ind is ufeful for put- he 
9. The duty of the Fudge in relation toe * °==> P eral ey haa Foy 
Oath that ts tendred by one of the Rng SA end co. Laaw-Suits °. “6 ‘ 





Parties to the other, or referred _* Maximum remediym expediendarum litium in 
back again to bim wbo firfitendred Sam velit jurisjurandi religio. Vain. 5r> I Dithe—ju 
ie caer eS see 
11. The Oath extinguifhes the Ailion,. . ths fe wigs 







12. When a Writing is difewvered after IV. Way” 
_ Proofs thould not ‘declare that he refers /uss: 

the matter to the Oath of his Adverlary 5 Qu, wii = 
yet the Judge may order the Oath to De cus she de- 
| 1. a taken, 2 


rd ie 


‘ y F 
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fre of the taken af he finds inereafonabie. . Thus, 
Barrys for inftance, if a Debtor from whom a 
a oe *" Crediter demands a Sum of duc 


by Bond, which he proves, alledges that 
he has paid it, but docs not prove the 


vayment, alledging only fome circum- 
tances which are not if to dil- 
charge him from the demand ; . the 
Judge may in condemning the Debtor 
y the debt, oblige the Creditor to 
fee that he has not received payment 
it‘ 


* Ex audtoritate judicis. 
the preceding Article. 

In bonx fidei contractibus, nec non im ceteris 
caufis, mopia protitionum per judicem jurejurando 
caasi copnitd res decidi oportet. /.3.C, de ree. cred. 


cm jurejur. 
V. 


5. Th Par- He to whofe Oath his adverfe Party 

ty ae “£ refers a matter of Fad rig — his 

epee” , knowledge, is obliged to {wear, if the 

saath ee Judge sais it er if he refufes to 
do it, the Faé will be held as proved 
and confeffed, in order to found the 
Sehteiiée of Condemnation which ought 
to follow thereupon. Thus, for Exam- 
ple, if he who pretends to be Creditor 
in a Sum of Moncy, for which he fays 
that he either had no Bond at all, by 
reafon of the {mallnefs of the Sirs, or 
that the Bond 1s loft, and he not having 
fufheient proof of the debt, declares that 
he is willing to refer the matter to the 
Oath of the perfon whom he calls his 
Debtor, and who denies the debt x the 
Debtor will be obliged to fwear that he 
owes him nothing, and if he refufes to 
doit, the Fact will be held for true, and 
he will be candemned to pay the Sum 
that was demanded. 


* Ait prxtor, eum 4 Rm ae Ci chat ag 


See the Law quoted on 


i] an 
ws ay at jure” fi non jura . plvee cee 
a Pratore. /. 34. 6.6.f, de de jure}. 
VI. 


= rune If the Faét which one Party refers to 
ae rats Oath of the other be Within the 
“s wiedpe of both, he to whofe Oath 
oe has i referred, has piv lie. 
es Cr to iwear, or to} 
hes akon mavver wit in to the’ Oath ek. = 
hoa his. And if he 
rier exh thon thea 
Ml be reputed 
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| eile, 
Book IIL | 
cere condiio jurijurat i eh Mace. ¥. 39 ay" 


§.7: Papa Sf 
Pi turpitudinis, & confefhonis cf nolle —. ~ 
nec jurare, nec yosjarandium referre. /. 38. r a Hn 

Deiata conditione jurisjurandi, gen —— folvere we 
vei jurare, mii reterat jusjurandum, necelle haber. . 
ig. C. de red. cred. cm jureyur. 


VII. 

The perion whofe Oath was defired, 7. He xis 
being ready to fwear, the Party who de- ba de ole 
fired it, may excufe him from it. And 


in this calc, it will be the fame thing as yay ecu 
if the Oath had been aétually made’. — 4m» from 


aL 
* Remittit jusjurandum qui, deferente fe, chim 
paratus ¢lfer adverfarias jurare, gratiam ei fecir, 
contentus voluntate dufcepti jurisjurandi. 1,6. f° de 


jurejur. 
VITI, 

He who has referred the matter to 8. He may 
the Oath of his adverfe Party, may recal sar ie 
that confent, if his Adverfary has not as vn fat 4 
yet fworn. For it may happen, cither refer sv 
that he has found new Proots, or that ster 1 


he has reafon to fear a falle Oath. bis Adver- 
fary’s Oath, 


* Quod fi non fulcepit jusyurandum (is cui de- 
letum erat licet) poftea pararo jurare actor nolit de- 
ferre, non videbitur remiflum, Nam quod fu(cep- 
tum eff, remitti deber, 16. m fi ff de jurepur. 

1X. 

It follows from all the preceding 9-7 4m 
Rules, that when the matter is concern- he boc 
ing an Oath, whether it be that one ;, 4 oar) 
Party tenders it to the other, or that thas é ter 
he to whom it is tendred, defires to re- dred Ae one 
fer it back again to his Adverfar ir? Li ig _ 
depends on the prudence of the (Ate prvaeg 
acceeing to the circumftances of the ferred back 
quality of the Facts, and the knowledge agem 
which the perfon whole Oath is defired &” ee 
may have of them, to direét it, or not: he 
And altho’ the Oath be not demanded» 
by the Party, ye oebag the Judge may enjoin 
it ‘by vertue o Office, if there be 

occafion.. And after the Oath has been 
direéted, if sichas been st the defire of 

one of the Parties, the duty of the Jud 
is, to take the Oath’ of the Party who 

has t “09 give it, and to de- 
cree what ght to adj in con- 
uence of his Oath, whether it be 
he Firs have what he demands, 
fhould b = ag: hg 





fary’) Gah, | 
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pon juraite 2éhire, sbiolvit eum.’ ise ca Me 


When one of ithe Parties has rekbrad | 
the matter to his Adverfary’s Oaths: and 
he has fworn, his Oath wi i be decifive; 

‘and what he fhall have declarec 
Oath will be held for Truth, @ 
ferve asa Rule. For it was to. 
the Controverfy, that his Oath was 
fired. Thus, it will have as much or 
more force than a Thing that is, adj 
ed: and will have the fame eff 

| Paymer if he of y aa Bhatee hao. 
ney was | wears 1 that he owes 
nothing 3 or as a ranfition, if it was 
a difpute of another nature!, 


majaceanen bes ealionone Gute 


io. The’ 
Oath dem 
cides the 













~ ye de ia Setesejadinas 
i. ¢ jisrejur. 

Dato eee non aliud quaritur quam an 
juratum fit: remifia_quef debgatur : 

fatis fit ju | Ly Sarak ee 
ff deve jad. - iy 
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to 
sae hee 


7 pone! et unt fata pales 


“actionem 4 non daturum, 
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ser Ob made, thei be 12. hee 
found Writings which prove the con- 4mm » 
trary of what has been {worn ; tele fe Ou 
new Proof will deftro the effect of the pus bem 
Oath, and will re-eftablith the Right of made. 

the other te? ‘And ace which 





is readif the Oath. has 
been dived nk only by the judge, and 
not at thé. sntknce Of the » may 
alfo be received, altho’ the | h have 
been made at the the P any 


himfelf, if the Savas she Fel, 






the evidence of the P it rea- 

fonable that it thould be fo, As, for 

Example, if he from whom a Sum of 
Money ° is sitar ‘by vertue of ja. 
Lapeer 4. or of ance 
Title which not produced and. 

ed, Pas truth of 1 “ 


tle which happells to be loft Sr milla 
but being ignorant whether it makes 
on ‘of what is demanded of him, 





refers the matter to the Oath of the 
Plaintiff, and having him after he 
had made Oath, che’ itle a and 
nothing is found in it which could ob- 


lige him to make payment of what is 
3 he may recover what he has 
‘paid upon account of this falfe Oath*. 
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Ne cui ex deli&to impium ib lerum aflere nots 
-plegibus concedatur, aes a 


He * xur 

im 13.Dotlss Rig hat fas been i am et 
fm matters thes f ne Goaes is to be under- 

A Ouch of food ree cals “ha 
mr bs in allCivil Matters) hen the acts and 
| the Circumftances may render the ule of 
ste 3 guft-and decent °. But in 
e Acc cannot put the 
wed upon his Oath, rior can 
ob! ige the Acculet to fwear; 
Pears Ju referthe matter 
Bem odean of amie of them. Forit 
swould be contra toJulticeand to Good 
rs, that the Acquittal, or Con- 
ation. of the Party accufed fhould 
nd on st Coes eieears or 


m ne 


b aes tuaabes full Proof 
of the Truth | 

a : 5. Sa aétione Jule ecettaleek” ete 
‘ verit, proficict ci juicjurandam, five be per hor 
AD ‘five in rem, five in ; five’ pe ) 


Fa ee alia agatur, five de intéPdich 


XIV. 
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But the Tutor, and Proxy, cannot ref 
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have. been explained in their’ propér 
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‘ x ae 
ta, 4 We mutt reckon in me y 
clandefiome knavith Poffeffors, not only Ufurper: 
oy fere-but alto thofe who forelecing 
fion. Right which the pretend to have will 
be dil and tearing left they fhould 
be hindred from takin, poffeffion thiere- 
of, take fome opportunity’ of getting 
into Pofleftion | itreptitioufly, without 
the knowledgeof the perfon from whom 
they expeét the oppofitionP. 
m pofhidere eum dicimus qui furtive ingref- 
m ignorante eo quem fibi con- 
troverfiam facturum par Re & ne faceret 
timebat. 1.6. ff. de amie, poll. . 
Clam commitrentes, ay contumaces 
Le ule. af Paeren ee V1. 10. fi fre. vind 
‘13. The o., 
prod cre det A rope patent 
mo ‘not to 1t4; 
= ‘yct we mutt not confound them, fo as 


to believe that the one cannot be with- 
" Glan ghesdPeliiecot «aE 
ro of a 

verted between sooo pecteen there 
is only one of the two who is owned to 
be Poffeffor,.and it may be that it is the 
perfon who is not the right Owner, and 
that thus the Poffeffion may be 
from the Property. . But even in this 
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Fe if “hus he hia’ has 
ee Hfe and Profits of anEftare, aie 
and poffeffes it, arid the Propri 

not moleft him in his Poffefion. Thus 
the Debtor cannot take away from his 
Creditor that which»he bis given him. 





_ in pawn, But in. cer Aas Booger 


tention not Pe of ther) 
tht of having a to one’s felf, 
of cage Sea its It is not a true!) 
| Palin, eee hich | 
in Cc, W ma 
entitle one to exercife-all the Rights * 
nee vari It whe sgheatier 
Oo 3; but it isonly a tto’ 
the "Thing, # r the’ pea which 
may haye on, ke : ted to thofe perfons 
who have the actual Detention o t int. 
| wfsruetus vat eda “ene ri 3 ry 
“a sat aie fn ee f win palhile Se | 


ay | 
Article of the tes oa et ae 


asi autem adverfius, dominum dumtaxat in 
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c. eum qui lib. 6.. De Reg. Jur. cot. 
ieee tenes art. 75: ars 

15356 Chap. 9. a art. 6, 1667. tit.. Siar 

ie XVI 

16, If to Secing the Poffeftion is in fome cafes 
pefow Pre {ufficient of it o maintain the 
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wend 1° * feflor: therein, it ores, ) at Ul % 
Mn ewe Parties who claim y of 
hen om po-Ohe-and the fame Effate, | 1 IK 


fefionfor the -wite that they are in lefl 
be maintained in the | 


Poffeffor 5 “and. that hey ee 
moleft one another which may~ 
thew them. Ce ofieflion. And in 
thele tales, if it appears that cae 
two has beenin peaceable lion for 
the {pace of 2 - before the difturb- 
ance given him by the other, he will be 
maintained therein*™. 
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~~ patnibats heghor tillie de doutine atur, 
. Cpa ad A. = 
Incerti juris non eft, -orta & pollef- 
ethiowis deeidi opartere quatti- 
erentibus actionibus: ut ex: thot ordi 
donrinit «difcepratione 3 ab'to 
ione vidtys eft exigantur. 
E35. ft acy, eb Anmtt poll, 
the Ordinances of France, ond cartiad cami 
| bis Allien for the Vropersy, till she Dusfiten aboie Pe 
Poffeffiae hax been decilewt, and thet ise mebe fhalh have | 
been comderantd, bas fully farufied the Sentence, by re- | 
Poring the Fritts and paymg the Coffs, ama Damage. | 
if any borve been awarded; ard the Party ave fet fuf- 
f te jom thefe two Demards of ere an ee 
\pogether, mm one artd the fwane Action. See 
dinance OF 1667, Tit. 18, Art. 4. and ¢ 
See the f ing Article. 
jayit rena petere animadvertere die- 
: _ potiyr nancifti poilcilio- 
ee police 
te $f oe <7 , ae 
: xvi. Fe, ee 
He who pretends to have been i inter 18. Tie ic 
hie Dethand br Ch eMioan, ought to make Demand of 
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t 29. The Poffeffx fucceeds to the Right of 

ae his Author.  -« 
i. (28. One lofes the Poffeffion of what one — 
ik alienates, or relinquifoes. 
SEC Te Al. ie 29. Things that are lof, and thofe which 
Of the connexion between Poffeffion nat in pede Ks ca, her 
and Property: and how one,may — quifed, = 
‘yrauive or lofe the Polfe/jion.. 320. One lofes bis Po tfion, by the Pof- 
- i cae 4 pe ; Jeffion of i , 


Th CONTENTS. 
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1. The ee bl is acquired with | Steg Poffelfian’ is. ativlly Ge. a 
2. ‘Difference te between acquiring the Right ! A i niko te te sie rel a ce | 
; police! rin | ; pe? qusred with 
irs Poh and acquiring the ~ whoever - acquired the Ee of ae 
mos a ee _» Thing, either acquires arthe fame@.timey, 
42. In fome cafes the Property may be ac 2 hep "a “te 
Rell i Tred hy the barefeet of Pof- the Poffeflion thereof, or has a Right 
Jafion : : | to get it, and to recover it if oa 
' be ee ey Si Se ee loft ir®. ‘Thus there areas many diffe- 
: 4. In eet eae heheh effion = aesitle rent Caufes of Poffeffion, as there are 
+ Owe -acquiten ty Paselians. nuibat’ no different Titles of Bropeey< 
.-orber body has a right. to. (i Sed the facond Article of the firft Seétion. — 
6. Asaf one finds precious flones, and ~~“ Rem in bonis noftris habere intclligimur quo- 
Fe ober tbings of value. | + tieaipo aes Fexceptionem, aut mag gr 
9. Property as acquired ty Hunting, and reatg rnin Fes ear a 
Piping Eo | | * Genera poileflionum tot fant, 
8. By Captures fromthe Enemy, ~ © acquicendi ejus quod noftram fit. Ve 
9. Tf one finds a Thing that 35 relinquifh~ ~ tres pro Donato, :prodeamovanse: 
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ed, or thrown away with intention 5% ay 

he to grve-w to whofocver can catch rtiats ettent, dosnt 
ioe cope ue genus eft “poffidendi, © 

10, Or a Thing that was lof, the Qwner I: de neq. vel Ss 

, whereof cannot be found. ll 






* i ih 
i ~e 4 ) ns, ‘ade _ 
is toa Gre ia, be- 
felon of the Building is ac- ~ mention has beer 
‘eohat wer 
* ts 














at . aya! JF ey 
eT Lace | 
oe emia! 


ey Er 7 
= , ] . at es 
a. 3 Boe, # : 
- thing in one to 
4 ee ~ i 2 7 
ot if. 


. 


oh Gt, and” 
ye eh gs) 
ts i a 7. ’ eC 


Le 


Y a : i _ Lit. ti 
—_ if Or Sf tian * x 
wwe) ee pra Se 
" ‘ we Y Tr" “) , th Uf . ds dyipcge a) elites ptt eetL Cl ro I od . 
f= a f ie j 1 s oles ’ ae r 4, » =f / “ther T« na r] iga: - i “a 4 eat. j= e ia = a - 4 
‘ , t J = i“ ok | ee ad vi 
ata fore fo | } A ot er <t on Into. , LL. oats; (ee, ee . 
ii ie : i by p i iw NIE. eb Shee e] Y att i ~» ped cs 
i fF iil \ _ > ioe J al ‘ wis : ’ geile E i _—s 4 F . - = a - oo 
A +n oa oe ee Ae Pe Bn ee 
F fe ‘}, Piri } </ re “| iw 1 Yay ‘uaF. = 1 Z Cc T * ar r " t y yk 


= Be PL a Eh iz i i - " 
> Wa epee = Ie a eit ; 
ses Tee, ee eee ee ers mp ie Po on firs ' 
i eT Be | fi : mae 1 TT iT “— 


a LL. - yh hy 
¥ = a7 “ie ot 
Le lhe evn 










7" 






= a 
. Fe ; - tr 4; : 
re Ti hie , Se nm =" 
ae Wd vy afd ~_ le 
ne | pi - mi 2s a" =a 2 - = 7s 












* 


| = = 7 


Of Possrssion and PRESCRIPTION. Tit. 7.Seck.2. 475 | 


ie aa 2s mum. 1. 4, 32. 33. 39. and fal- 
If. 

;, in fome ‘The connexion between the Poffcl- 

ae * fion and the Property, has not only this 

rr a file effeét, that. the Propery implies 


may OF At : D -«}k . 
ued by 20d gives the Right to poficis; but 
to ie han ito this fecond effect, that the Pol- 


fett of Pof-feffion gives often the Property. Thus, 

(je whoever acquires the Poffeflion of a 

Thing of which he may likewife have 

the Property, and which rea to no 

body, he himfelf becomes Matter of it 

by e bare effect of the Poffeffion. 

or by having in his power that which 

no body has a right to take from him, 

he becomes at one and the fame time 

oe — and Geen thereof ©. 

And this happens in feveral cafes, which 

fhall be exitaned in the fifth and other 
following Articles, 

. Quod nullius eft, id naturali ratione occupanti 

: — §. 12. infl, de rer, divif. Leg. ff. de acg. 


rer 
LV: 


4. Inthefe AN the manners of acquiring the 
cafes the Pre by the Poffeffion, are fo n 
Nee he wall abit make a part of thofe whic 
the Proper- Nature and the Laws give to Mankind, 
ty, for applying ro their ufe the {everal 
Things whereof the Poffeflion is necef- 
In order ‘to have the ule of them. 
For there are Things which one ufes 
without poffeffing them, and which in- 
deed cannot be pofleffed, whether it be 
becaule of their nature, or becaufe the 
Ufe of them is as yet common to all 
petfons: and there are others of which 
we cannot haye the ufe without poflel- 
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preceding Articles, that the Things mat noo 
which God has created for the ufe of ref ye 
particular perfons, and which have not” “"" 
hi pailed into the Pofleffion of any 
body, thould belong to thofe who are 
the firlt who difcover, and make ufe of 
them. ‘Thus, when Mankind began to 
increai¢ and multiply, thofe who entred 
firlt into the Lands which were not in- 
habited, and took poffeflion of them, 
became juitly Matters of thems. 

® Quod nullius ef id ratione naturali occwpanti 
cuahehe ‘L 3. ff. demeg. rer. dom, Fc 


VI. 


Thofe who difcover, or who find 6. 4 ¥ 
without defign precious ftones, and other" /”" 
things of great value, in places where eg 4 
it is lawful for them to fearch forthem, ocher ching 
and to take them, become Matlters of of value. 
them >. 

" Lapilli, & gemmem, & cxtera qux in littore 


maris inventuntur, jare maturali flatim inventoris 
fiunt. §. 128i m/l, de rep. dro. 1,3. ff cod 
od 


We have inthe general 
thefe 
For 


Wild Beafts, Fowls, Fithes, and ¢- 7. Property 
very thing that is taken either in Hunt-" “1” 
ing, Fowling, or Fithing, by thofe who ne 
havea right theretos belongs 'to them as ine. 
thei erty, by ae the feizure 
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IX. A 


9. ow He who finds a pe that is aban- 
fndiathmg doned, that is, of which he who was 
that © T*Nia(ter of it quits and juifhes the 
papi my, Pofleflion and Property, not being wil- 
away webling to keep it any longer, ‘becomes 
intention t@ Matter of it™; m the fame manner as 
gree @ tif st ahad never a to any body. 
? sansa And it is with much greater reafon, 
that thofe who gather up pieces of Mo- 
ney, or other Things, which Princes, 
or other peifons, throw among the mul- 
titude, «out of magnificence, on fome 
extraordinary occafions, acquire what 
falls into their hands. For befides the 
Pofleffion of a Thing, which he who 
was Maftcr of it is not willing to keep 
any longer, they have his intention, 


ter IVI L LAW, &e. Boox IL 


r Thefhurus ef vetus'quiedam depofitio pecun:e, 
cu noh ¢xtat memoria, ut jam dominum non 
habest, Sic enim fir qjyus qui invenerit, qudd oon 
alterius fit. 4.31. 6.0. ff. de atg. rer dom. 

Si in locis filcalibus, vel publicis, religiolifve, aut 
in montmentis thefauri reperti fuermt, Divi tratres 
conftitucrunt, ut dimidia pars ex iis fifco vindica- 
retur. Item fi in Cxcfaris poffeflione tus fuc- 
rit, dimidiam xqué partem filco vindicari. 1, 3. 

. penult, ff. de jur. fjer. 

. ai tt Soc in proprio fundo imvenit, totius 
fit dominus: qui in alieno, cum domino fundi 
partitur, & dimidiam retinet. Jun, C.de Thefanr. 
§. 39. oft, de rer, drvif. liz, §. 12. ff fol. matr. ¥ 
Now, Leon, 1, 

" Alioguin fi quis aliquid vel lucri causd, vel 
metiixs, vel cuftodie condiderit {ub terra, non eft 
theGurus: cujus etiam furtum fir, d. 131. §. 4, 
ff. de acq. rer, dom. v. L67, ff-derei. vind. ch lag. 


ff. ad ex . 


Our Ujage as to Lreafures, ts different from the Ro- 
man Law. But. feemg thus matter docs mot tome wit) 
in the defign of this Book, and that it is of a large ex- 


which makes over the Things to thofe ‘% ** Je" explain it bere, 
who catch them*. _ 


™ Sires pro dereliéto habiita fit Ratim noftra cfle 


i. om 


delinit, &.eecupantis ftatim fit. Quia iifdem mo- 
dis res’ definunt effe noftra quibus modis acqui- 
runtur. 1°), f pro dereliéto. §. 47. iff, de ver, dewi/. 


The) Proprietors of Lands acquire y2. mix 
the Pofleffion of thar which Nature Navare 


to them. and whicl , adds to a 

See the third, mventy cighth, and rwenty ninth adds to visi and which ee the Fiend be. 

Asics. we oms . Land, and is as it were an Acceflion t0 jp, 5's 
® Hoc amplius iaterdiim && in incertas perfonas it. ‘Thus the infenfible accretion which agate of 


collats ‘voluntas domitii transfert rei proprietatem. yay happen to a Ground bordering on theGromd. 





Ur ecce, quimitlilia jaétat invulpus; ignorat enim 
quid corum fe po excepturus dir. Et tamen 
quia vult, quod quifque exceperit, cjds cfic, flatim 
inum efheir, J... §. 7. Jf dé acg. rer. 


eum dom 


a River, by the effet’ of the Water, 
accrues to the Mafter of the faid Ground. 
But if an Inundation, or the change of 


deta D°9S. inft da ver. BOG, Navtoy. CSS. THE channel of a River, feparates one 

AK art. of a Ground, and joins it to a 
x pe 7 J 

, 2 neighbouring Ground, the property of 

ce, Or a If be who has found a Thing that the faid part, will belong {till to its firlt 


Tinng that =wag lott, Pato all that was pof- 





Matter. For whereas what 












wislfhtlefhle to find out the truce O that to a Ground by an imperceptible ble acere- 
Onw, he mig treftore it to him, cannot learn tion, cariptibe asian order to 
canner. be Who he is, he remains Matter of it, ull be reftored to another Matter, and may 
foei!. he who was the Owner sppears and perhaps come from fome other’ place 

proves his Right° -¢. .-. than othe a ing Ground; one 
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XII. : 


belong to thofe who are 
Matters of the Ground on which they 
are built. For the Edifice is an aecel- 
fion which is added to the Ground, and 
which cannot take away the Ground 
from the Proprietor. Thus when one 
perlon builds on the Ground of another, 
the Building is acquired to the Matter 
of the Ground. And when one builds 
on his own Ground with Materials that 
are not his own, he becomes Matter of 
them ; for fecing the Materials cannot 


Ground'; But he will. be obliged to 
pay the price of the Trees, and be lia- 
le to Cofts and Damages, and other 
Penalues, if there be ground for tt,, ac- 
cording to the Rule explained in the 
toregoing Article. 


‘Si glienam plantam in meo folo pofuero, mea 
erit. Ex diverfo, 4 meam piantam m alieno fole 
poiuero, illius erit: {i modo utroque calu radices 
egerir. Antequam enim radices ageret, tllius per- 
nyanet, Cujus & fuit. /.7.§. 13. ff. de acq. rere dom. 
Lg. §. 9. ff de ret vidic. Loi, C. ood. 


XV. 


The fame reafon which makes thers. Proje 
Proprietor of a Ground to be Matter of /o# vas 
what is built-or planted in it, holds * #4¢4 


a Movea- 


be feparated from the Ground but by 
demolifhing the Building, which it 1s 
for the Publick Good not to fuffer; rhe 








Poffetlion of the Building belongs to the 
Matter of the Ground, and by vertue of 
that Poffeflion the Property, with the 
charge of paying the value of the Ma- 
terials. Bur if there was put into this 
Building any ching of.g@reat value which 
it would be juft to feparate from it, 
fuch as a Statue, or other Ornament, it 
would Re reftored to the perfon who 
was Matter of it. For the Raght of hin- 
dering the feparation of the Materials, 
is limited to what is neceffary for the 
Building, and which being a part there- 


likewife with refpeét to Moveable ;,, 


Things, and makes that which becomes 
infeparable from the Moveable, to be- 
come the Poffeflion and Property 
him who is Matter of the Moveable. 
Thus a piece which isypart of a Move- 
able that is made up of feveral Pieces 
put together, is acquired to him who 
owns the Moveable, he paying the price 
which that Piece might have bees 
worth by it felf. For what cannot be 
ee from the Whole, belongs to 
him who is Mafter of the reft. Bur 


cannot be eafily {& | -- if what is added be of greater value than 
at he es eae ies pe aren the Moveable, fuch asa Picture up6n a 
rials which mere mor Mieown. had done Canvas ; the value and dignity of the 


it knavithly, he would be liable to Cotts 
and Damages, and to other Penalties 
which the quality of the Fact might 
defervel 
* Oilm in {uo loco aliquis aliena materia xdifica- 
verit, ipledominus intelligitur wdificii ; quia omme 
quod inedificatur folo cate: Nec tamen ided is 
ui materia dominus fuit, defiitejus dominus effe ; 
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moft precious Thing, will draw to it 
the other which is of lefS value“: And 
the Painter will be Matter of the Picture, 
he paying the price of the Canvas. And 
it would be the fame thing, if of a 
Matter of little valué} there had been 
made a precious Work, fuch as a Statue 
of Marble or Brafs, te Com- 


tantifper neque vindicare eam potelt, neque ad _ pofition made of feveral Matters of fimall 
exhibendum de ewagere prop nm xii. | value.» For in all thefe eafes, although 
ire) 3 Ri there had been nothing added toc 


faid Materials befides the Art which 
made the Work out of them; he who 


PB igs 0S 1 are Pei ives being to 4 Thing, ought to be 
Pees ah ee orien ra Tafter of it*: unlefs the dhe opal 
L 6ge a ae were of lefs value thanithe Matter, fuch 
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ho keeps the Thing is to give ei- 

thee foe fhe Mather or for the Vork. 
manthip. ' 


© Si quis rei fax alienam fem ith adj ut 


pars cyusficret, velutidi quis ftatue fie, brathiom 
aut pedem alienum adjecerit, aut ho anfam, vei 


fundum, vel candclabro figillum, aut meni pedem, 
dominum ¢jus totius rei efiici: veréque ftatiam {u- 
am digturum, & icyphum.. 4 a3, §. 2. ff. de res 
vids, 

Litere quogue, licet aurex fint, perinde chartis 
memibraniique cedunt, ac folo cedere folent, ca qu 
edificantur aut feruntur. 19. §. 1. ff de acq. rer. 


dom. 

Sed non uti litera chartis nares ny 
ita dolent ‘pi tabulis cedere: fed ex diver 
cuit, sabe aillive: coders, 41,2. 

In omnibus igitur iftis in quibus mea res.per pra- 
valentiam alienam fem trabit, meamque efficir, fi 
eam rem vindicem, per ae 4 tionem doli mali co- 
gar pretium eyus quod ac it dare, J.23. §. 4. 


. de rei tr 


We beve a! ved | pe : 
of Hruing upon Papers for the Text cised on this Ar- 
Sh auh to be ak ur of fome other Matter 


- Bid iph ut in natura effcut fecimus. /, 3. 
§. 21. ff. de acq, vel amit, poff. 

See another Cafe where a Thing is compofed of a mix- 
ture of divers Matters which did belong to feveral per- 
fon, 1 the feventh Article of the firft Seétion of 
Engagements which are formed by Accidents. 
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XVL. 


‘16 Tiwhat All that has been faid in the preced- 


a. 





ing Articles relates to the Caufcs which 
may give us the Poffeflion, or the Right 
to rth And we,ar¢ now to po 
hoe becomes Poffeffor, and 

ways Ql A and ac 
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Be, 


| a the Treafure, although he pot- 


cfles ape place in which it ws. With. 
out the detention, the intention is ule- 
les, am does mot make the Poffeffion: 

Thus he whole Thing has been flolen, 
does not poffels tt.any longer. And 
without a jult caule the detention is on- 

dy an Ularpation!. ; 

¥ Gogitatione domini, opinione domial. See the 
eighth Article of the firft Section. 

Apiicimur pofleflionem corpore, & animd: ne- 
que per fc animo, aut per fe corpore. 7.3. §.4. 6 
de “5 vel amitt. voll. ? 

_ Solo animo non pofle nos acquirere poffeflionam, 
fi non ant naturalis io. a, l. 3. §. 3. 
“*Nlia pote acquit i 

: 19 acquiri nili animo, & cor 
reft. 1. 7. tod, _ sg 

Sciendum eft adverfus poffefforem hac attione 
(ad exhibendum ) agendum: non. folum eum qui 
civiliter, fed & eum qui naturaliter inciimbar pof- 
feffioni. 1.3. §.uls, ff ad exbibend, Naturalis pof- 
feffio, 1. 3. §.13. ff. de acq, vel amitt, poff. 

We bawe explained in the Preamble, the difference be- 
tween this Natural Pofjeffion, and that which the Laws 
call Civil, Quod Bratus & Manilius putant, eum 
qui fundani longa poffeffione cepir, etiam thefau- 
rum cepifie, quamvis nefciat in fundo efle, non eff 
verum, Is enim qui nefcit, non pc thefau- 
rum, quamyis fundum poffidear. /. 3. §. 9. end. 
V1. 30, etd. See the firft Article of the fitft Seétion. 
See the twenty third Article. 


XVIL 


The Poffefion of the 'Things which 17. ry 


we acquire by their falling into our 
hands, tuch as that which we en) and 






which has no Matter, that which we jerd 
take in hunting, and thofe bap. ob eet 
we have aRigh Wt to take fram the Own preeeding 
i Rae of an Enemy, is acquired ®¢”: 
by the bare fact of our laying our hands — 
upon them?, = ee ie 


* Lapilli, & gemmm, & caters que in litore 
maris invemuntur, jure natural fta 


18. iff. de rer. divif. ~ 
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io. fn The: asia rece 
wat ory putting into Poflefion | the perfon who 
haga , Purchales a Thing: her, confitts 
pa prof an that, which makes it to pals ote ‘of © 
(yn. thé power of the one into that of the 
*  orher. Thus’ Moveablas’ may be deli- 
ered from hand to hand: or one may 
Maryport them from one place to-ano- 
ther, and pur them into the’ poffeffion 
of hit who becomes Matter of them >. 
© see the following Article, and the. hand fixth 
Articles of the fecond Sei the Bd pas ae 
we 
XX , ee 
20.Deee- “Phe delivery, and the taking poffef- 
rn ad tak fon of Movea a does not aiWayest 
ed "quite that they thould be removed fron 


one place to another ; but itis fuffici- 
ent tor putcing them into thé poffeffion 
of the new Matter,’ cither to leave them 
ip i hands, if he bad them already, as 

fit Lomas buy what was de- 







& with | v2 or if theyare kept in 
pol tinge ock and Key : 7S 
to bim the Key, But i 
ther k af der I. 
to be tranfported, 

a Building, one So Sek 


by a , ye of them, and by the in- 

tention of him who parts with them, 

and of him who becomes Matter of 
* them. And there is alfo.a kind of tacit 

ree which i is made dikare ae will - 
of .t ing , 


u AT 
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iT. 3.5. 13. mph wel amit 
cultodiam pofuiffem. isi 

Res que co¢untium. fiant cnntitnid ‘communi- 
cami : quia licet Tpedalite traditio. hon ‘interve- 
nidt, tacita ramen creditur intervenite. 1 1. §, 1. 
ef. 2. ff. pro foro. Sec the fixth Article of the fe- 
cond Section of the Contract of Sa. 


XXI. 


“As to Immoveables ; thofe who. alic-+;. pelive 
nate them cither by Sale, or by other ry od sake 
v 


ew ‘ftrip themi{clves of the Poffeffion ‘ 
sae poffels "any longer, or that if th 
hold fill the Land eens fhall 
precari + eliyverin 
— Keys, if it is paki chat is locked 
And the 1 pafies to the 
ae Maker by the bare effect 
tention to poffeds, b eee to fome Act 
ae denotes h aebsier’ as if he’ goes 
in petfon to the’ See CAMDEN, to 
take poffeffion of it as Mafter, altho’ 
he do not go. over all the parts of it. 
Ant one m pia et take Poffeflion of 
a Dand oe by a core view 


rHereofit 


* See the ty Arial PAR nd Sitios the 
Contract of Sale. Apitcimur poffe corpore 






& animo, ¢ per f@ animo, ‘aut per & cor 
aed oda Asi a, corpare, cr avimasaogevers 
8 “non ue ita acctpi¢ndum 
fs wh flidere velit omnes glebas 
Gecaeiats get afficit quamlibet sacri cjus 


fundi introire;: “dim mente & c fit, 
uti fandam ufque ad terminum wcll potlcese. I. 3. 

§.1. ff de acq, vel apaitt. poff. 

Si vicinum mihi fundum mercato, venditor in 
mea turre demonftret, vacuatnque fe igre 
Sag For non minis: 

4 I iliflen nae. Sif ey 
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have that effedt. Thus one takes 
on of a Juridiétion, “by patos 
ficers to exercife it, recewing. t 
Fines and Confifcatio “by exer- 
cifing the other Rights whieh 
thereon. Thus one takes poffefhion of 
an Office, by taking the cand Place 
which ‘it intitles one"to, and by exer- 
cifing fome Funétion thereof. Thus 
one takes poffeffion of a Service by 
ufing it for the purpotes for which it 
= pee. and ‘of: Rent which one 
red, or of another Right, by 
gr weet of the Affignment, or of 
“itle of the Purchafe, to the aes 
ind by the enjoyment thereof®. 


* See the fifth Article of the firft Seétion ni Title, 


aly the ninth Article of the fecond.Settion sf ee 


* 
Whatever may 7 be the nature of the 


otight to have the 
© Pofleffion ia re it be Moveable, 


certain cab or Immoveable, or fome Right, one can 


determined. Never 






poficls but a‘ Thing which 4s cer- 
tain and determined. se 185 fu as 
one may know. precile site hat has 
poffeffed. Thus one m oflefs Scher 
an.entire Field, or a part of the 


faid Field, as-fuch a slar Acre, or 


even an undivided Delos a ee aS a 

Fourth Part, or a Moiety, ay ing the 

ut one 

4 ‘aa, popped portion cae 

oF as if one chaf- 

rtion not yet ager vie 
ad in a Grout 


Fruits thereof in’ prog 
cannot 
Grou 
ed a. 
onc. 


he fae in execution the faid Liberty thy 
making ule of the Thing, or whether 
he lets it alone without touching it 
Thus one poffefles not only the Lands 
which he cultivates, and of which he 
gathers the Fruits; but alfo thofe which 
nas vege lie uncultivated, and which he 
car’, provided only that he 
re fet ae er the Pofleffion of them to’ 


be uftirped by other perfons. 


® Licet poflefio deat animo acquiri non poffir, 
temen folo animo retineri poteft, Siergd pradios 
rum defertam pofleffionem, non’ derelinguendi af 
fectione, tranfacto tempore non contulifti,’ fed me- 
tus neceflitate culturam corum diftulifti, prajudi- 
clum tibi ex tranfmifli temporis injuria generari 


non potelt. 1,4. C. de acq.. : veh, polf. 
Gare 416 
The Proprietor p referves fikemice iS a5. One re- 
Pofleffion by Sater ds of other fans tie 
who poflels in his name, fuch as a Farm- Peli" hg 


Cly @. epofi 5 he who has borrowed”! 
a Thing, the Ceditoa-who has ir int” 
pawn, the Ufufruétuary, .and other 

fons who hold the ’ ings by Titles of 
the like nfture®, 


. Generalitet quifquis omnind a nomine “i t 
pofleflionem, veluti procurator, apa 
a peice ieee ety der a oe et 
Saftion eighth, ninth, aga starth Areiches 
on. 
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‘Ope ma 
Thing ¢ either hienl himiels, or by.a Factor, may sake 
or Agent. And he who gives it away aft spt 
nay icewile’ deliver it either himfe 
y jane miners, acquire 
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moiety, Tit 7. Sect. 4. 


their Poffefion they, had ‘fot prefery ed 
their Titles. 
And therefore altho’ there were no 





fcriptions, befides the publick ad 
of afeertaining the quiet and tranquillity 
of Poffeffors; it would be jutt to pres . 
vert agit of "Things from being 
——— _alwaysan an uncertainty, lcaving. ftill to 
hie & che’ > 5g a time "fate far ye- 
re Th Tir ey be (aid Satheh sae 
* But on ma faid further, that 
Of the ‘igi Soe We ‘ap Prejrip {criptions_ ave etal their Juttieé 
tion, and of the manner in which and heir Equ upon the Prin- 
| vata Date ee ciple hed has ea been remarked, 
eee > chat Pofleflion being sunny linked to 

















the ight of Property, it is juft to pre- 
| The macnre — stasidtsis the Meaibad wii ough 
| =] | offets, fo he who poflefles ought to 
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, forty years. S _And there ate even 
“of, them ct clnyece winch" ran ee 
ges therein, and whi have receiv i! 
the Prefcription_of thirty yeats, on-  . - 
i Perfonal and Mobi ion 
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have againft them Thus he wh : 
indebted to a Minors cannot com} 


ie. fate what ape Minor owes him by 










| ween. serfons pry have 5 their . 
| names the Baie bine. The debts of wh sha of ee 
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be owing to him by the Colleétor.. or o the Civil Inrereft os Bs ithe | : 
Thus, a Receiver of the Land-'Taxican- . the perfon aceufed be takes lac 
Credit tor of ee OOF an 1d whee 


peniitte ». ais af ay com 
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not compentate with the pub lick Mo- 
nies which he has ‘received, fdebeed aba 
the Recewer General may be indebted 

him. But the other debts which BS 


i © OWES to 
the Exchequer, 
with what the Exehe 
fame perfon. Thuysy 
an Eltate fallen to, 
Glcations by defaul of Heirs, ‘or by the 
“oh: an Alien, there be fome af the’ 
Effedts confifting in debts, the Debtors 
whereof ‘are found to be likewife Credi- 
tors to*the ‘perfon to whom the. Eftate oath 3 
id bel to ee ts eae 
lowed’. . 
* In ca gue seipublice te pris fateri compen 
‘ Sari ea gece tavicart ots alae tibi debentur, is. cu- 
jus de ea te notio « fb fi neque ex. 


daria, 1 cx Vv i e ext trumenti 
el ol me Ps storia 
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neque tributorum, neque charges it would: hive: con to have 
“nequeejus qui ftatutis fumptibus fer- remitted the Money to the ean where 
vitionexiie Sdeicorn mith civitatis debitor fs..43. — jr was to have been paid; inmaking the 
—— dais) vaste pall geeoks ‘Compenfation the value'of the fai 


Bit OO ee ~ Mattance may be eftima eftimated |, ~ 
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6. There # re na \oha Thing, -and - pane ak eta it 
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debt which the Matter of the Thing — 


ted, or i Day Overs ta) che. 
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1 has teen pee in the 
i} Preamble of this Book, that 







the place of a for- 

the sabe the fecond 

fubfitts, the former 

this may happentwo 

be ea ae 

AeToe Debene ; "sibel be 
ct Ili furbfitts, the fe- 






| 0 - charging: himfelf therewith 
the former, who is difcharg- 


makes a new Obli tion. ‘Thus, for an 
example of the firit of thele two ways, 
if 9p sca Pape ged 

tas es with arccas, | 






> Be aon the tid fees tee gives 
the Executor an Ac aitanee for the 
Legacy; in this ion_there will 
be no change of the “eer but only a 
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ed thet it, or that the new Debtor — 








‘ relation Smite > ¢ 


Debtor be annulled by, that of the new 
Debtor, who fucceeds in his place sand 
this fhall be the fubject matter of the 
following Title. 


[This method of annulling prior Engagemetits, igs 


hem ones m sherr room, ita the anceent oaks 
po ON of England dejeribed by tin [ashton 
Nowatwn. Bratton lib. 5. cap. 3. mii, 13. 
fib, 2. cap. 60. ] 
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ie the asin of Novation, and of 
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The CONTENTS. 


“we Definition of Novation 

2. Novation is mat prefumedly if it de not 
appear. 

3. The alterations made in a former Ob- 
ligation, do not innovate it. 

4. Novation of feveral.debts into ont. 

y. The Novation annuls. the Mortgages, 
and other Aer, of i? - h- 
gation. ) 

I e ee be 
rOvation is the change which the 
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+. Defini- 


Creditor and Debtor make, who sin hag 






in the place of one debt rete 
shar ; fo that. the firft Obli 
fifts no longer, and the Debtor remains 
obliged only by the fecond 4. “Thine, 
for example, if after.a Contract of Sale, 
thePrice not being g yet. paid, the Seller 
takes a Bond from the Buyer as for Mo- 
lent, for the’ fanperBien which the 
Price of the Sdeveacntenes fo a8 that 
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ill. 


If the Creditor and Debtor agtee to 
vam make fome changes in a former Obli- 
eaeas she gation, whether it be by-adding to it a 
ligation, do Mortgage, a Surety, ot fome other Se- 
not boe-  Curityy ov by taking the fame away: 
MAE Rete rer it be by au wing or dimi- 
nifhing the debt, or by fixing a longer 
or fhorter term of payment, or by mak- 
ing the debt conditional if ic was pure 
and fimple, or pure and fimple if it was 
conditional ; “all thefe changes, and o- 
thers of the like nature, do not ‘make 
aay Novation, becaule they do not ex- 
h the firft debt, -unlels it were 
cxpre yfaid that it fhould be null, And 
the frit Obligation fubfitts, although it 
be not particularly, mentioned that it is. 
referved, or that the faid changes are 
made without an intention, to mno- 
vate*. 


2. The al- 
reraerion 









she 


f Novationum cent corrigente atin & 

is itates refecantes, fancimus, fi 
adhiberit, vel pateree 

a anaes vel quantitatem augendam, vel 
minuendan sseaiderte vel ‘conditionem, feu 
tempus addiderit vel eae vel cautionem mi- 
norem proses vel. aliquid fecerit ex quo veteris 
juris conditores Pact 25 novationes: nihil pe- 
nits prioris oie innovari. Sed anteriora ftare 
& siiiagiocs incrementum illis aceedere: mifi-ipfi 
a remiferint ia ean poe obligationem, 
& expreflerint q pro wos 
rioribus - ecidchataas 
luntate foldim effe, noe sh Ex non 
verbis exprimatur, ut fine Novatione (quod folito 
vocabulo, ari xorg Gracci dicunt,) caufa pro- 
cedat. Hoc enim naturalibus inefle rebus volumus, 
& non verbis gies pcre lL, ult, C, de 
novat. Op deleg.. 

Si ita fuero ftipulatus, minus & Titio de- 
bitore exegijfem, tantum ? Non fit novatio 
pi agitur, ut movetur. 1.6, ff. eo. 


“woh Jee sain vem roms Hane sda hic 
aneorhgy ng, mprehend Spr 1ith all the 
ocheie as hus he to whom feveéral debts 
are due for feveral bi. any reduce to 
sroitiness alt fat is due 4, and take 


Lhe, Civil LAW, ec. 
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»Booxdy. ~ . 


* Ue prior perimatur. f 1.7. de newat, Sec the a. 
fief Article. 

Novatione legitimé fu2tt liberantur hypotbece 

& pignus, ufime non Currunt. 1. 08, aod, 


--t9 ‘oe 
* F - 





SECT. Te By 


What perfons have power to ‘wake 
Novations, and of what debts. 


wk tie CONTENTS. 


. Who may innovate. 

: A Tutor may innovate for he advan 
tage of his Minor. 

3. An Attorney niay innovate, if he has a 
Warrant fa to do, 

4. Any one of the Creditors: who has 
power to receive payment, may in- 
novate. | 

5. Novation by another perfon than the 
Debtor. 

6. All debts whatfoever may be inno- 
vated. 


1. 

LL perfons who are Bite Of £. Who may 
A catinaben ng, may innovate both 
what they owe, and what is owing'to. 
them. And thofe who cannot oblige 
them(elves, fuch as Prodigals who are 
interdiéted, ‘cannot make an’ Noyation, 
unlefs thereby they better -condi- 


tion*. 


* Cui bonis inderdi@tum eft novare shibapaice 
fuam non poreft, nifi meliorem’ fuam conditionem 
fecerit, 1.3. ff. de movat. & deleg. 


ae II » i. 
“'Tators and Curators may. make No- 2. Alar 
vations for. thofe who are under their” 
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Aa Of Dt LEG ATIO NS. 


arte IV, 
oy df two tons are Creditors fur rhe 
of the Cre- fame debt folidly, thatis, in fuch a man- 


go ner that each of them alone has right to 
to recerve aepans i it, and to difcharge the Debtor, 
ORE of * Si avast innovate the 


rahe «8 av ipl fint, a ae jus novandi 
— & quid juris-u acquilierit ? 
adic santa canieiles ree :: eh a 
um “peter totam rem m deducere 
item unius ae utriufque obliga- 
pring t x9 
inde fibi acquiliffe, pine ftipulatus Aitulonis clits: ee ex- 
japan peaers facto ejus, cum eiieet eee hae 
Se- 
unus ab ‘tie iquo Bisuletar ws novatione 
Bears este ab altero poterit, cm id’ ie 
aor he £30. §. 1. ff. de movar. gp delag, “See 
the feventh Article of » the third Section of Pay 
ments, and che fecond Scttion of the Solidity among 
rwo, ov. y 


5 Neva” (As a third perfon who is no- ways 
tm @*interefted with the Debtor may pay for 





sal pre him, fo likewife he ma’ SEaRE S his 
peébvr, debt without him, *he ging, himlelf 
in the Debtor's place to reditor, 


with an intention to innovate the faid 
debt, and to annul it¢. 


We yes oeene ke oy gee ae me 
finovationis causit hoc fiat. 1.8. §. 1. if. de 
ee ee 


; novae,Liberst me is, ittit, etiam 
fi nolim, “A 8, m, f. See the Article of 
the thitd Section ‘of ayments. 
VI. 


6. Aldebte ~~ All forts of debts whatloever with- 
enafeevr our diftinétion may be innovated, in the 
my by ™ fame manner as they may be cxtinguith- 

ed by other ways which acquit, or an- 


nul them. .'Thus, one may innovate a 
debt which was fubjcét to Retftitutio 
_ or Refciffion, , a debt due by 
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TET EL Eo 
Of DELEGATIONS. 


(ee) LE nature of Novations and The fubje 2 
cre }. Delegations, with: the dific- 4 of 
jemioa) rence that is between them, has” 7 

been explained in the Preamble of the 

“Tithe. And it has been there 
obferved, that Delegation may be made 

aa two manners. For one may delegate 

-fo as that the Obligation of him who 

delegates or appoints another Debtor in 

his p be aunulled, anddo not any 

longer fubfit yas if it was’ a Bond 

which was. cancelled, the new Debtor 

binding himtelf by another Obligation, 

cither of the fame nature, or of a diffe- 





be kind. And one ma aah fo 
ona as that the firlt Obligation fill 
ting, the firft Debtor be charged 


from it, and that there remain-no other 
sony ear the on whe is dele- 


gated. ) thefe manners of 
ao it is al 


certain that the 
Obligation of the firft Debtor is annul- 
led, fince he remains no longer bound, 
and the Delegation making a new Debt- 
or, makes likewife for this reafon a 
new Obligation. . ‘ 
We make here this remark, becatile 
although this diftinction of the two 
manners of Deke be not exp 
and precifely matked in the Texts hie 
arc quoted upon the Articles of this Ti- 
ae » Ye it is a natural: confequence of 
'y contain of the nature and ef- 


ron Rheieditansaker co the 
sige’ Narscieng and that of a 
gation,, at egations imply a O- 
vation, es. in, the List of a former 
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fon 


legation, 


2. Delega- 
rin requires vation and De 


ther conjent 
ofall par- 
fies concern- 
ed, 


of De- } 
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The CIVIL LAW, &. Book 1Vy 


4. Another difference. 


5. Neither the Affignment of a debt, nor 
the Obligation of a thitd perfon for 
the Debtor; make a Delegation. 

6. Delegation tothe Creditor, or to ano- 
ser by bis order. 9", 

. Delegation is a kind of Novation. 

&. fon delegated cannot revive the 

er Obligation. 

delegated cannot make ufe 

of the exceptions which be bad a- 

gainft bim who delegated him. 


vee & 
Elegation is the change of one 
J Debtor for another, when he who 
is indebted fubftirures athird perfon who 
obliges him‘clf in his ftead to the Cre- 
ditor ; re = of oe is < 
uitted his Obligation extinguith- 
ot and the Creditor contents hemfele 
with the Obligation of the fecond 


+ Delegare eft vice fia alium reum dare creditori. 
Ltt. de mrvat. cm deleg. Solvit qui reum delogat, 
4.8. §. $f ad Vellian, Bonum nomen facit credi- 
tor qui admittit debitorem delegatum. 1.26, §. 2. 






II. 

There is this difference between No- 
ion, that whereas a 
third perfon may innovate the debt of 
the Debtor without his confent 5; De- 

ion is not made burt by the confent 
both of the Debtor who delegates ano- 
ther in his place, of the perion who is 
delegated, and of the Creditor who ac- 


cepts the Delegation, and who contents 
hinifele with 4 Bee Tacks 


_* See the fifth Article of the fecand seétion of Nown- 


runs. 









actiones mandantur contrahi folet. J. 1. C.ide-movat: x i 


legation, that he who makes an Affign- 
mS may reccive the ‘debt which he 
has affigned, if intimation thereof has 
not made to the perion who owes 
the debt that is affigned: And the knav- 
ith dealing of him. who) receives what 
he had made oyer to another peston, 
does not hinder the Debtor who has 
paid him’ from being: difcharged from 
the debt. But after the Delegation, the 
perfon who is delegated in the place of 
anothér. cannot acquit his Obligation 
but by paying the debt to. the Creditor 
who has.accepted it®. 
* Sidelegatio non eft interpofita debitoris tui, ac 
proptered actiones apud ar ait 8 quamvis 
iteri tuo adverfus eum folutionis caufa manda- 
veris aGtiones : tamen ant lis contedtetur, 
vel aliquid ex debito accipiat, vel debitori tio de- 
nuntiaverit, exigere a delitore two debitam quanti- « 
tater mon vetaris: & eo modo tui creditoris exac- 
tidriem contra cum inhibere. /. 3. C. de novat. & 


deleg. 
V. 


If a Debror makes over to his Crecdi- 5. Neither 
tor that which a third perfon owes to’ 
him, or if the faid third perfon becomes ”g,, i 
bound for the faid Debtor to his Credi- she omigs- 
tor, fo as that both in the one and the tim of « 
other cafe the firft Debtor remains ob= tir pes 
liged it will be neither a-Delegation,/> 
nor a Novation ; but an additional Se make a Dr 
curity which this Debtor, who. remains /egation. 
ftill obliged himfelf, will give to his 
Creditor, the firft Obligation fill fub- 


my 


fifting® 


-¢ Gihedahh atlarn peeonarh sadbitRaetie’ wel emutave= 
Nis 32 nie i innovari: fed. 
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There is moreover this difference be- 4. Anche 
tween the Affignment of a debt and De-#iffireace. 
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¥ ven as a mecr B 
i ane r example, if i 
was indebted to\him who" delegate 
by virtue of an Obligatibn againft whic 
Rene mi ht have. been relieved, mir ving 
; it during» his Minority for for NV. io yt 
ney which he borrowed ‘and soa % 
icy he could fave mo relief a 
inft the Creditor, if at the time of 
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‘iat. por marteage the Eftate which the firft ‘lic in perfoniaereditoris cui quis delegacus eft, & 
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ryants V : or by rea- 
12 ty of | y as in_ 
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debts owing 
petfons . who cannot wait for their 1 
nN 

atm may. be cadiy’ judged from thief 


different Caufes which exclude Debtors 
from the benefit of the Ceffi i of seoee 
and of the Refpite, that th stig Bs 
feveral. other Cafes. to ase th ae 
reereie may be. Eris 
of the Bebo the bee the the Roster 
ect to the the Pablick Ta- In- 
tett part of 


copa 
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Pe 

Goods, and of that of Refpite, are ob- 
ferved in all the Cultoms of France, al- 
though they do not all make mention 
© Esthet, | a Fone of they ad lig? 


nothing 
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France, but char by the Ordinatices 
Fraudulent Bankrupts ave punifhed ex- 
emplarily, and even with death, and 
thofe who partake in their Fraud are 
alfo punithed as cheir Lene 










10F. ry IV. in dh 5 1609. 
. ee a. 6 ee ads 
Bini soloky rrndring rhowfleen, wa og 
4 par = 
vid ingerani dieovty fall tc atc 


Palani 
at the time of B 
tice of in the | 


oe 


tle th Oa 


oe fi pr Pry 


men sg: } ee ‘we + 


The CO NTE NTS. ah 


1. Definition of the 
2. The Ceffion of Goo 
difcharge the Debi 


Goods 
ie, not wholly 


. The Ceffion samprebends the Rights. 


Of eed to the Debtor. 
Of ‘goods awbich 


the Debtor acquires 


622 
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2. TeGf- The Ceffion.of Goods acquits the 

fiovef Goods Debtor only for fo much as: the value of 
toll ai the Goods whith he delivers up amounts 
shaved Y to, and does not exempt him from re- 
maining ftill Debtor for the Overplus?. 


Debtor. 
* Wifi folidum creditor receperit, non fant libe- 
Pati. 4 1.C, on eee 


j 711. 
The Goods which the Debtor was 
jion fen compre- DO poffefion of when he made 
Rights fi st heaton of his Goods to his Creditors, 
cage" ured ive Rig he had then aéhually ac- 
Right, fuch as an Inheritance 
ree he h not as ae et entred upon, 
are comprehended in the Ceffion: an 
the Creditors may exercile upon the faid 
Goods the Rights,of the Debtor ¢ 
« Si i x vel ex hixreditate, vel 
Ba hte ibe pebuli pesbenad ipeeste, 
ng nondim conftitutus fit, com- 


i videantur, poflintque Creditores, 
vel etiam totum culligere, Nov. 


3+ The Ce/- 


= canbe agen 
r9f. 3. 


IV. 


4.0fGeeds The Goods which the Debtor ma 
which the chance to a after the Ceffion, will 
Detter be fubject to is Creditors for what fhall 
se cofm remain 4till unpaid of their debts, but 
the Creditors cannot throw the Debtor 
into prifon for ghe debts contracted be- 
fore the Ceffion, nor ftrip him {0 of his 
new ES i as not to leave him 








bee 





tantiim pip uti ti se ol 
ne fatis eft. 


Bia? 
The Debtor who i 


is receives. the 
a Ceffion of hiGooy uh eaiphe e 


upon Oath that he makes it without 
any fraudulent intent, and that he does 
not conceal art of his Eftate to the 
prejudice of hisCreditors*, : 


ale fe 
make the 
Cr 

his Goods 


pon Oath, 


: FY iets per adoranda precbeat Kogan: quod 


nullam rernmi earifa oceafionem, ant aperum reliquiem 
habeat, unde arts aliom fupplemratum faciar. Novell. 
13 50°C. 1. 

This Oath ought to contain, that shere has been no 
fraudulent Alieuation of the Goods, und that the decla- 
ration which the Debtor snakes of hisGoods gs trut, Ie 
# after this manner that pe ts explained yes 


of the dr are of France, which re ge 
pens to aipiierioe Seasiuias lerwill fu | faibfull ty pay 
bts da 

VI. 


The Ceffion of Goods does not im- 
mediately diveft the 
it of the property ef the goods which 
Re gives up to his creditors. But if be- 7" 
fore the Goods are fold, he finds him({elf 
in a condition either to pay his credi- 
tors, or to produce fufficient exceptions 

ainft their claims, he may take back 
his goods. ‘This is not to be underftood 
of him who, without making this Cef- 
fion of Goods, had given his goods in 
payment to his creditors“ 


‘ Is qui bonis sted aad tented sabdiebnem 


oe fuis non caret. Quare fi paratus fuerit 
bona cjus non veneunt, /, 2, fae calf 
bonis ceffille, defendendo 

‘emai te ejus eae f- td, 
Non tamen‘creditoribus {ua authoritate dividerc 
Donde pide gerry earagrat an 


Us fubftanti titur, inde 
oe Toeabae m 





“ ate Chea: e) 
Bae 


G6. The Ce. 


perfon who makes/inof Gord: 


does net ifn 


diately 


firip the 


debtor of tht 


property 
t 











_ Of the Coffin of Gonils, &c. Tit. 8. Se&in. 493 


~ * Ubicunque reus ita liberarur a creditore ut na- 
=a maneat, ceneri fidejuflorem re{pondit. 
¥ sg Seti rerum debitoris data fit credirori, 
iat. §.3- inf. tod. 


| IX. | 
9. TC If the Debtor hath made a Ceffion of 
jn made hic Goods to fome of his Creditors, it 
w fom of bach its effect with regard to the others. 
i Cre”. For it is to all the Creditors that the 
place with Goods of him who makes the Ceffion 
ee fo are given up! 
gai rls et 

Sebinus & Cath a ae 4 

ar} of Ye cof. ban a, 





SECT. I. 


Of Difcomfiture, or the Infolvency 
of “Debtors. | 


The Subje FAO uunderftand aright this matter of 

mutter Difcomfiture, or Infolvency, it is 

tas Setlion. Seceffary to diftinguifh three forts of 

Creditors. Thofe who have a Privi- 

lege; thofe who have no ie uel bur 

have a Mortgage, and thofe who have 
neither Privilege nor Mortgage. 

Among oe Capes eelihce are Be 

vileged, and who have Mart c 

Gouls of the Debtor are dittributed ac- 

cording to the Order which they have 

cither by the ee | a Privi- 

leges, or priority of their Mortgages, 

purfuant e the Rules which have been 

ete Parone 

| nd or t lieges Oo 

Creditors. eae citer who 

have neither Privilege nor Mortgage, 

there being no preference, - riority 

| mong. the nH, te Fn c of the , tor 


= 









re for a 











Mortgage on the Immoveables. For in 
that cate, if the Goods of the Debtor 
are not fufficient to fatisfy all the Cre- 
ditors, they come in ratcably for a pro- 
portionable fhare of the Goods as far as 
they will go towards the difeharge of 
the debts: And in France we give the 
name of Di/comfiture to this effect of 
the Infolvency of the Debtor, which 
makes hisGoods, on which the Credi- 
tors have neither Mortgage nor Privi- 
lége, to be diftributed after this man- 
ner. 

It may tot be amufi to obferve here the difference be- 
Wha: por we bona i. 7, former 
takes im all forts of Debtors > whether + 


Such Perjons as ufe the Trade of M ife, or fock to 
get ther living by Buying and Selling, wie prove mjol 
vent, and again{l whan a Comm {ion of Banieripey does 
ifue. The manner m which the Eflates of Bankruprs 


are to be appli poof their debts, is particu- 
Tein TE, soap bee enlace 


ing t0 this matter, 13 Eliz. cap.7. 1 Jac. 1. cap. 15. 
a1 Jac.l, cap 1g. 4 & 5 An, cap. 17. ¢ An. cap. 
22. 5G oi Vid. Mr. Serjeant Goodbeye’s Trem. 
tife of the Law of Bankrupts, where he bas collected 
a great many particular Cafes relasing to the Difiribu- 
tion of the Effeéls of Bankrupts among thtir Creditors. | 


Th CONTENTS. 


1. Definition of Difcomfiture. 

2. The Creditor who is pofeffid of a 
Pledge, is preferred as to that 
Pledge 


3. As alfot Seller on the Thing fold. 
4. The cafe of a conditional debt. 


I. 


| which a Debter is, when his E- 
fufficient to pa all his deb 


: be ibt ‘ a < the 


Divi is the condition in, 


Difcorn- 
t. 







fo rhar 
I ‘ledge. 
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upon that Pledge before the other Cre- 
ditors >. 


* Si gui contrahebartr ipfim mercem Pignor! ac- 
ceperint, puto debere dict praferendos, 4. ¢. §. 8. 
ff de tribue, #G, 

We mufi not extend this Ruile to the cafe of a Cre- 
ditor who attaches.the Meveables of tis Debtor, if rhe 
Di(comfittere happens during the Artachment ; m 











¥ 


SAMASAASAAAAAA ADS 
PETES T SIEVE CEE TEE 





TITLE Van 








I thi cafe, the fof who ateachei te fe J, iv | “1 
ica, eo la er ee Of abe RESCISSION of Con 
Ciflens & ENE agian wats , and RESTITU- 

mie ~ TION of Things to. thei 
3. & al The Seller’ who has fold a Thing, and fr eff ite aia 
che Seller Vics {EM out OF the Money which he ‘ae | 
th TH was to have for it, if he findsthe Thing ant 
sy that he fold in the hands of the Buycr, re is this difference between Differme 
may feize on it, and he is not obliged [TP Wi) all the other manmers of annul- ‘tween se 
to fhare it with the other Creditors of Pigg or diminifhing Enga wit 
the Buyer. And it would be the fame’ ments which have been explained m this phi; Tele, 
thing, nay afd with much more reafon, Book, and thefe which are the fubject and rhe 
if the Owner Of the Thing had given of thisTitle; that all the others put an cosaia 
it to the Debto: to fell for him*. end to Engagements without calling;,");, oz 
ag ae i ae glenn sae. their validity in queftion, whereas Refs title: of 
winch 2 imabamn ie to sent Soar ciflions od Reftitutions of things to chis Bot. 
Bt fi quidém in cteditum ei abi, tributio "locum their firft eftatc, refpect the validity of 
Enimver’ fi nom abii, quia res veadite ~ rhe Pngagements, ee make them either 
ent ais tata a xe. yer ” wholly void, or make fuch changes in 
nifi xre foluto, vel fidejuffiore dato, vel alias fatif : ak 
faétoj dicendum erit, vindicare me pofle. /.¢.§.18. them as may feem eee 
ff de tribue. nét Thus, when a Minor is ed againft 
But if rhe Thing fold be not any more m the polfi/- an Obligation which he had contratted 
jel the Grlior if tind hoje be fhe bane 2. his Minority, this Obligation is an 
purchafed it from the Buyer } age fome Cuftom; ‘DUulled either in the whole, if none of 
m France where they make a diftinétion between the the Money for which it was contracted 
pre ada, ge ay >, Ltenelay Bier Bid was laid out to the’ advantage of the 
term of payrnmnts expelling ready Maney for his Good’ NAinor, or for fo much of the Mo 
condition of the Seller who has gruem time for ei Tea ssl “4 
pom sores hy seme teins ee Shah as not been uct m oyed, 
met.in the fecond. Te ag Paper he pays no part t .” Thus, when 
rig ig Teas Tapes: in credi- a Major is relieved againft a Conttagt 
tom fi non abji.. See the remark ou the fotrti; extorted b force, his ent is 
Article of the fifty Seition of Pawns and Mortgages. pas = Yi 3 engagem 
| uate AN tae aeaite pig aged on 
Tie cafe Tf among the Creditors who:comelin ‘tion, fignity in reality only the far 
t? £5 conch sateablytbeia hte of the Goods of 2 things to wit, the benefit which the 
tinal ds Debtor inthe cafe of Difcomfiture or Laws : to. thofe who complain of 
' ne . ole debt « ot - . 
| the Goods as_ ’ d co : 9 hb 
: cca 1 dria a 
+, STIEI VES, 
7 
Pde, 
i 















ion’ which, has been extorred 
_* or on one has been drawn 


or by fome Sur- 
ee. Soa is fe cient to annul it; 
et og diftinétion berween Retl.cutions 


“and Refciffions, does not hinder them 
from often confounded together, 
becaufe both the one and the other tend 
to anoul ‘the Aét or Deed. that is liable 
to be refcinded. » And. therefore 1n_ this 
Title we -thall ule both. thefe words in 
one and the fame fenic. 

. Wer mutt not confound the matter 


of Retciffions and Reititutions, with’ 


ee! which has been treated of under 
‘of the Vices of Covenants. 
Pe altho" ore ie. be fo 
many Caules o ciffion, 
there is na caule of Refciffion white 
not comprehended in what has been 
faid concerning the Vices of Covenants *, 
yet there is this difference between 
the fabject matter of . this Title, and 
that of the Title of the Vices of Co- 
venants 5 thar in thar Title there is ex- 
nly the nature of t ices, 
_and i Y ie 


hing : of their 
giving occafon t0 the or an- 


n Soe ae the les of 
Refeitboas ant Reftitutions are not ex- 
plied in that Tide but in this we are 
the faid Rules, fuch as thofe 

whic refpect in general the i eee ot 





Refciffions, r effects, their confe- 
quences, Sod chute which _ particularly 


relate to the different kinds of Refci 

fions; the cafes in which they take 

places the Reftitutions of Minors, and 
the other Rules of the like nature. 


* bee the Preansble t9 the Tile of the Vices of Co 
WRENS é 


rth thefe forts of Rul hich a to 
nd gh his Ti 





effion of Contraéts, &ec. 


‘ rs 


: 
‘Tit6. Seck.t. 





: 
Seo t= | 
Of Refcifions and Reftitutions in 
general. 


[i is neceflary to obferye touching 
this matter of Reicifjions and Reth- 
tations in ral, that according to 
our Ufage in Franc, the ways of Nul- 
lity do not take place ; that is to fay, 
that 2 cannot procure an Act or Deed 
to be sae | to which he has been a 

; alledeing the grounds 
ew Wee render at null; bur 
it is neceflary to procure Letters from 
the Prince, im @rder ‘to obtain a Refeit- 
fion of the Deed, oe Rethtution of 
things to their firit, 

It is likewife : ae take notice 
here, that all Refciflions and Rettivu- 
eo upon what ground foever they 

be built, whether it be? Vio- 








lence, Damage in more than the half of 
the true value; or any other nen 


Ae os 


whatfocver, prefcribe in Br ees 
konming from the da 
Decd which is comy of the i of, * 
the time that the iolence, or of 
Caufe which may have hindred 2 


ty from bringing his Action, thall have 
mgs A a it Minors 


ceafed. An 
the Reftirution at sg in ten years, 
ajo- 


counting from the day of their | 







rity 5 thirty five.years com- 
pleat, the age of Majority in France be- 
ng Pt =: oF one is not admitted to 
Reftitution ne. We have made 

rede Remark, the time of 


Refcifon was fhorter in the Rowan 
Law’; for which reafon we wee not 
Seria the precife ti ; 





eh, 8, art, 30. that f 1539 
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6. Ejeet 4 the Reftifion agains third 
Ons. 
rf Tbe Heir may be relieved in vight of 


the deceased. 

8. A fpecial ‘Proxy is meceffary for the 
demanding of a Refciffion. 

9. Lhe Party's Ratification of the Aa, 
binders the Refeiffion of it. 

10. Reciprocal effeéts of the Refcijfion. 






11, Limits of the Refciffion, if ibere be 
matters in the AE or Deed, which 
it bas no relation to. | 

12. Refciffion of one part which hath its 

ef? for the whole. 

13, ‘Lhe time for demanding a Refciffion. 

14. When this time begins to run. 

15. How the time is computed, with re- 
[pelt to Heirs and Executors. 


1. 







1. Defniti-" J HE Refcifion of a Contra&, or 
Reftitution Of things to their firit 
fofim and oftare. is a benefit which the Laws give 
“eo him who has been aggrieved by fome 
A& or Deed, to which he was a party, 
that he may be put in the fame condi- 
tion he was in before the faid A& or 
Deed, if there be any juft caufe for it*. 
* Sub hoc titulo plurifariam prator hominibus vel 
Bsn, ve! cirewaptl fubvenit, /.1. fide copay 
ref. Omnes in integrum reftitutiones caus’ cog- 

nita a2 mittuntur. /. 3. eod, 
We explammed m the Preamble to this Title, the 
J omat. may be between Reflitution, and Refeiffion 

i ts 


Il. 
a. The It is not always neceffary for obtain- 
Deed may ing the Refciflion of a Deed, or Refti- 
cig tution of things to their firft condition, 
be noe Chat the party who demands it fhould 
uilty of a~ prove thatut is by the fraud of his ad- 
ny fraud. that he has been deceived; but 






in it fo ¢ grievance of another nature, 

‘ovided ‘it be fuch as that it ought to 
ove this effect®. Thus, for example, 
if a Minor has borrowed Money which 
} ly and idly fquandered .2- 









Boox IV. 


HiT. 


org: proaees to be refcinded <¢ 4. reir. 
dnnulled, nor only Covenants, Gi other tm 
Aéts which one Le made voluntarily, Sem 2 
but even Sentences or Decrées of a 2" 
Court of Juftice to which. they) have 

been Parties, if there be juft canfe for 

it; asif he who complains be a Minor 

who was not de in the Suit, or 

even although he be Major, if he can 

fhew that his adverfary had guilty 
of fome fratid; or offers any other rea- 
fon which the Law approves of ¢. 


* Nec intra has folum fpecies confiftet 
neris auxilium, Etenim deceptis, figs capa Ba 
curr eportebit, /.7, §. 1. ff, de in int, reff. 

Sediéc in judiciis.dubvenitur, five ri ath five 
_ — captus fit. 1.7. §.4. jf. dé mac. 
a. t. 4. malt. | 

ee ne ign of the wfe of Civil Requefis, 
even for Majors. wads of 4°Chd Suge 
explamed in the Ordinances, See the Ordinance of 
1667. in the Title of Civil Requefts, art. 34. 
35. 36. 


~ IV. 


Re(ciffions being founded upon fats 4. refifi 
and circumftances, as if the party hasow depend 
been guilty of fome fraud, if any force _— fi 
has been ufed e him who prays to « 
be relieved, if he hasbeen drawn in by” ~ 
fome error, or fome furprize, or if there 
be any other caufe afligned which may 
be fufficient to obtain a Refciffion; the 
fame is not decreed till after a Judicial 
hearing of the Caufe. And it depends 
on the prudence of the Judge to difcern 
if the reafons which are alledged be fuf- 
ficient, and if it be equitable to decree 
the Deed or Contraét to be refcinded £. 

' Sub boc titulo plurifariam hominibus 
vel lapfis, vel circ bye ing five metu, 
ive caidcate, ‘five er five abfentia incideruat 
in onem. 4.14. ff. m mieg, ret. : . 

rs in integrom reine es ogni . 
prxtore ittuotur: scuicet ur jaftitiam carum 
calhcenrentiact, an vere fint, nomine 
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, | one « c i icon onlide » of what oe | 
r , ie | Ing in “ ii ‘eo is, and . 
yn if 


a FA) ani sept ade 
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under the 





r * Tz Ps Se " 


of the Refeiffionof Cntr alte, eb Tits. Sect t. “Go. 


ae ai a - 


fj on | ance which wouldamount Feererg Ft ag £3. §.9. “t pa the fif- 








Soho’ Mud'’ quibuttam peo eae ‘ne proptet VII. be 4 
ha. merit re ae “© The Refciffion cannot, be derttanded’. <fmis 
‘Soa pada La Ef. de in it. by a Proxy or Attorney, although he Py » 
Fee 2% 5: : tas fhould produce a gencral Letrer of At- 7° meet f° / 
aa Tha, Vi pas Ie erg but hemuit haveafpecial Power mending 
or Proxy to authorize him to make aa Refijfen 
5 pag Whe en there is ground for g ting a demand of this nature™. For the fi- 
nie *Retciffion; ‘the fame hath. its efteet not © 
; sini the perions’ Whole fall h lence of oF ae who might com- 
third. pers ol ‘io Bakes 3 ne " ra lain of an Aét or Deed, is an approba- 
fons. Bats ole occafion to it, but pray Spat tion thereof; And it is realoaiole topre- 
) & whe reprefent. them, and a ye furie, thar feemg he does not exprefly 
ry amore: Thi ire - ity his defire to be relieved, he is 
purchafed an Eftate x willing to abide by what has been 


‘Minor, tells it to at x pat ati done. 
: Refiin of ey we te a 

againft th tid thi on, ga ™ Si jnieuveitee ae a fit 
every other poffeflor, Pe the Purchafer soot ipl Fn cnt ee aut pro- 
will have his: reinedy only Pipa his Gf. Sai vere pink 3 Lath cess Soe opi = 
















Seller. Thus, 2 Pro ae who is ftript —-gotiis is alleget, non debet andiri. hea 
of his Eftate by a Sal e, or other Con- Bi. (a a 
track, to which he a conftrained, to Kh 






ive his. confent by fome violence, may — 
ring his Aétion againit any de | If the caufe of the. eftitution hav- 9. The Par- 
whatfoever of the faid E Sage: Dor ceafed, he who might have been 1’) ratif- 
will recover it from him, al éd has ratified the A& or. Deed «im = 
third sete had no shand 4 int eon which he had. ground to complain of, 7 Refeifi 
lence eee eel a in x aigrwa be a he on of its; 
ue for the Refciffion thereof; for t 
ped: Becca) om ‘stem, tie ge a approbation makes a new ‘Aa which 
cum co non fit contraétim. Ut puta, rem a mi- confirms the former. Thus, for ex- 
nore emifti, & alii i sii: prt ee ample, if @ Minor being come of Age 
ae re fut 3-8: "Fn vughe nave Blot li eS he 
; i might have relicy c Pinca: 
Be ety rei Aico ead ThE have, been, tleved he ca he 
In hac atione ‘non queritar utrim is-quicon- who being at. full liberty ratifies:an A& 
venitur, an alius metum fecit: . fufficit enim on which he pretended he was forced to 


d » merum fbi illatum, vel | L114, 
‘Seiten enuf. seen oe oe er iy! plana 


Si ase Sea 
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7, The virias ae | ho : 
Her may to be relieved againftany Deed 
. oy > iy fue > ’ dear & 
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faty being likewife reftored on his f 
to his Rights, as far as the cffeét of the 
Refciffion will permit. Thus, the Sel- 
ler who procures,a Contraé of Sale to 
be vacated, of which he had received 
the Price, ought to give back the faid 
Price. But if a Minor is relieved againit 
a Sale which he had made, ot 
the Grant of an which he had 
made for borrowed” ; he thall 
reftore of the Prie@ of the Sale, and of 
the Money he has borrowed, only fo 
mei: pe ’ found ‘to have suined 
to Nis an uleful application 
thereof. Thus, Ae Refciffi sigs is reci- 
procal or not, according to the Juftce 


ther any be due to him who is relicy-. 


ed°. 
* Qui reftiturtar in integram Gicut in damno 
morari non debet, itamec in lucre. Ex ided, quid- 


quid ad cum pervenit, vel ex emptionc, vel ex 
vende vel ex alio contraétu, hoc debet refti- 
tuere, 2. am. C ale qua f. 1 jud. om ims. reff. 
Reftitutio ita facloods eft, ut imufguilqe jus 
fuum, Nog La fi $4 vendendo fundo cir- 
cumfCriptys ructur, J t prector emptorem 
fundum curh fruétibusreddere, & pretium recipere: 
nif fi tunc cum dederit-clm eum perditurum non 
rte 24. §. 4. ff. de minor. 

Sed & cdm wel abhi & reftitui- 
tur, mox quidquid ad cum ex heredirate pervenit, 
debet fF  Verlim & fi quid-dolo cjus fac- 
tum eit, hoc cum convenit. df. l. we. §.2. 


c. de rep. que f. mt ie ee. refi.” 


XI. 
11. Dimis 4f inthe Agt or Deed of which the 
of the Re- Refeifion is there were o- 
‘ill, Pa ther matters beads thofe which he who 
_ ines foul roe mse bs, oT a bath 


matters im 

Aa have no 
ie 4a Pl sak he auother, the Refciffion would 
wt hainore-be Jinnted to that which. 


dation 10. cafion for i _and would not | 





The CIVIL LAW, &. 


give oc- 
> extend- 


OK WW. 8 


to him anid ‘hig Minot, feifin 


os he Mor a ge 

- on 
rel a canteg —— ny the: Vaid 
Purchafer might oblige th Bupa wh hind 
fold him the- (tate to sae back his 
portion of it, for rhis reafon, that he 
would not be bound to divide the effect, 


of the Contract, and ne 
ofthe Eft, which he ws ste 
bought without ee | 
% Curator adolefcentium i comibunia cathy 3) 
Coe = eceenige mnie abeietaeins a are 
Riu fuerint ; an eatends venditio rin 


us adolefcentium pro 


f ity 
a nifi Gi 


os i hes aces GienGAN Gaetan 
em 
eae ae l. 43. Fla . 
XIII. i 
be demanded within the time pr a pom fr 
by Law; and when that is ¢x red No Memandng 
demand of this kind is receive pea/riie. 


VA alt, Ce i Rane en 
fee nf soning sic, oe aca 
fume commencing Adtwns Reji and 
ptherwife regulated by the Ordinance 
See what Jus, eee (aid Gt his Mater in the Pre: 
ambie to this Section, 


XIV. 

The time of this Prefeription 14, Wh 
to run from the day that the caule of tu sam 
the Refciffion has ccafed, "Thus, it be-*&™ “ 
gins againft Minors from the day of their” 
attaining Majority ; and Majors, 
from. the day that all have Bs 
at liberty to inex their Aétion ‘. 
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